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TRANSCRIPT OF PROCEEDINGS 


DISTRICT OF COLUMBIA TAX COURT 


FENTON M. FADELEY, et al., 

Petitioners, 


v. 


DISTRICT OF COLUMBIA, 

Respondent. 


) 

) 

) DOCKET NO. 1470 to 
1476, inc. 

) 

) 


Washington, D. C. 
March 16, 17, 1955. 


PROCEEDINGS 

9 THE COURT: Do you want to make an opening statement to 
explain these cases to me? I don’t know anything about them at all. 

MR. BIXLER: May it please the Court, these proceedings 
have been brought in order to cover inheritance taxes assessed and 
paid as a consequence of the death of Ellen H. Fadeley, who died on 
April 15, 1953. 

The petitions filed present two questions: The first question 
involves gifts made by Ellen H. Fadeley on February 15, 1952, four¬ 
teen months before her death to her two grandsons, Richard W. 
Fadeley, and F. Mercer Fadeley. 

It was determined by the assessor that these gifts were made 
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in contemplation of death. 

We contend that the gifts were made by Ellen H. Fadeley in 
recognition of the grandsons 1 increased financial maturity and their 
genuine need for the money at that time; and that she originally 
developed the idea of making these gifts as early as 1945, but was 
dissuaded from doing so by her son, Fenton M. Fadeley. 

The second question presented by these petitions involves the 
transfer and valuation of partnership interests held by Ellen H. 
Fadeley at the time of her death. 

The assessor valued these interests by obtaining an annual 
average profit by taking the five years preceding her death, the 
10 profit for those five years, and getting his average, capital¬ 
izing that percentage at 15 per cent, and applying Ellen H. Fadeley’s 
profit-sharing ratio to the total gross valuation of the partnership in 
order to obtain her interest. 

It is our contention, first, that the assessor failed to take 
into consideration the partnership agreement which limited and 
restricted Ellen H. Fadeley’s interest at all times from the beginning 
of the partnership, to the time of her death, to the amount reflected 
in her capital account plus profits accrued to the date of her death. 
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It is our second contention that Ellen H. Fadeley possessed 
nothing more than a life estate in these partnerships and it is our 
third contention that if a transfer did occur, it occurred when the 
partnership agreement was originally drawn up and was made for a 
valuable consideration by or with mutual promises. 

The first three petitions: 1470, 1471, 1472 deal with the gift 

issue. 

The second four petitions: 1473, 1474, and 1475, as well as 
1476 concern the transfer and valuation issue. 

We would like to ask leave to consolidate for hearing these 
proceedings so that the testimony and the exhibits presented apply to 
all of the proceedings. 

THE COURT: That will be done. They will be consolidated. 

♦ * * 

12 MR. BIXLER: Your Honor, we filed three petitions because 
there is some question in our minds as to just who the aggrieved 
party in these proceedings as to the gift might be. Under the May 
case in the Court of Appeals — the first petition, 1470, deals with 
Mr. Fenton M. Fadeley who, as residuary beneficiary, under Mrs. 
Fadeley T s, his mother's will, actually paid the entire death taxes, 
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pursuant to the terms of that will. The taxes, however, were 
assessed against F. Mercer and Richard W. Fadeley, the recipients 
of the gift. Therefore, 1471 and 1472 are one-half the — 

THE COURT: Do you understand that? 

MR. NUSSBAUM: Yes. 

THE COURT: You will concede those? 

MR. NUSSBAUM: We will, in view of that. 

♦ * * 

13 THE COURT: If I should happen to decide in favor of the 
taxpayer in those cases, I will not award a refund of $2000. That 
is understood. 

MR. NUSSBAUM: 1472, allegations 2 and 3, and let’s see, 
that would necessarily follow from 1470. 

THE COURT: Yes. 

MR. NUSSBAUM: We admit 1, 2, 3. 

♦ * * 

16 HENRY ECKER 

being first duly sworn, testified upon his oath as follows: 

DIRECT EXAMINATION 
By Mr. Bixler: 


* 


♦ 
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17 Q. Would you tell the Court, Dr. Ecker, what your occupa¬ 
tion is? A. I am a physician, specializing in internal medicine. 

* * * 

18 Q. What are the requirements in order to specialize in 
internal medicine ? A. A physician has to be certified by the 
American Board of Internal Medicine as a specialist in that field. 

Q. Are you so certified? A. I am so certified. 

Q. In order to practice this specialty, Dr. Ecker, do you 
need, or do you not need any particular insight as to the mental 
attitude of your patients? A. It is important in internal medicine 
to be familiar with the psychological and psychiatric and person¬ 
ality features of the patient that is under treatment in order to 
administer most successful form of management, as opposed to a 
specialty such as orthopedics, where personality and psychological 
factors may not be of much importance, 

Q. Have you had special training as to these factors, as to 
the inside into the mental attitude of your patients ? A. As part 
of the general training. It is part of the general training of any 
physician and particularly of an internist and we attend annual 
sessions and post-graduate courses in these. 

19 THE COURT: It isn't what ”we” do. You are the only one 
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concerned here. What we are concerned with is what you do, what 
you have done. 

THE WITNESS: I have done these things. I have been to 
post graduate courses covering this field. 

Q. When did you first meet Ellen H. Fadeley, Doctor? A. 

On July 31, 1946. 

* * * 

Q. Did you know the deceased, Ellen H. Fadeley? 

THE COURT: He said he knew her and you asked him if she 
was a patient of his. 

THE WITNESS: Yes. 

By Mr. Bixler: 

Q. Did you treat her? A. I did. 

Q. During what period? A. Intermittently from 1946 until 
the time of her death. 

20 Q. Are you familiar with her case history? A. I am, 

Q. How have you familiarized yourself with the case history? 
A. Personal recollections, and I have reviewed the records that we 
have, our confidential records in her case. Q. How old was Mrs. 
Fadeley when she died? A. Eighty-four. Q. And what was the 

♦ * * 


cause of her death? 
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THE WITNESS: She died of pulmonary edema which is a 
congestion of the lungs, secondary to heart failure. 

By Mr. Bixler: 

Q. She had — had she had trouble long? A. She had under¬ 
lying cause for many years. 

Q. What is "many years?" Would you tell the Court? A. 
Well, she had been known to have heart trouble since as far back as 
1930. 

Q. Would you tell the Court how this trouble — in layman’s 
language tell the Court how this affected her physical activity. A. 
Because of this condition which affected her heart, gradually and 
somewhat progressively over the years, due to a failing in the ef- 
21 ficiency of the circulation; her physical activity had to be 
restricted more and more as the years went on and this condition 
became more and more severe. 

Q. Was this a sudden sort of restriction? A. No, it was a 
gradual and a progressive thing. 

Q. Was Mrs. Fadeley ever hospitalized? A. Not to my 
knowledge. 

Q. Was she confined to bed. A. Yes, she was. 

Q. When? A. She was confined to bed intermittently from 
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about 19 — prior to 1946 when I came in personal contact with the 
case; when she had been confined to bed on occasion for this condition, 
and from that time on, she was confined to bed for what I would say 
was progressively increasing intervals until the time of her death. 

Q. When was she first continually confined to bed, when she 
couldn T t get up at all? A. I would say roughly about the middle of 
1952, July 1952. 

We have a note listing ”No activity. TT 

Q. What treatment did you prescribe for her, Doctor? A. 

The generally accepted medical management of a progressive heart 
condition like this, which includes administration of certain drugs 
which act as a heart tonic, so to speak, certain other drugs which 
22 promote the elimination of the fluid that tends to accumulate 
in the tissues as a consequence of this condition, and certain general 
measures such as restriction of activity and attention to other body 
systems to relieve the load that might be put upon a slowly weakening 
heart. 

Q. What was her reaction to your curtailment of her activity? 
A. Well, I wouldn’t say she was resentful, but she was an extremely 
active person, mentally, and she wanted to be on the go and she 
chafed, shall we say, at the physical restrictions of her activity. 
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Q. Did she restrict herself? 

MR. NUSSBAUM: Your Honor, I have to object to all these 
leading questions. 

THE COURT: They are all leading questions. I will have to 
sustain the objection. 

I have warned you several times. 

By Mr. Bixler: 

Q. What was her reaction to the treatment? 

THE COURT: It is your case, but I have to sustain the 
objection to leading questions. 

By Mr. Bixler: 

Q. Would you describe her physical activities? A. She was 
active, more active than we would have desired, in terms of shopping 
23 trips downtown. She was an extremely ardent card player 
and spent many hours playing cards with friends, which annoyed us 
because we felt that she was overdoing things. She was extremely 
interested in general affairs pertaining to politics and religion and 
would get into heated discussions with friends and family, too, I 
presume, regarding these things. So that actually, it was physically 
bad for her because she got herself into a state of excitement many 
times with reference to these things. 


10 


Q. Were you able to ascertain her mental outlook? Did she 
ever discuss with you her mental outlook on life ? A. Not as such, 
but as an observation, as I say, this is an important part of her treat¬ 
ment, that she continually wanted to do more physically than we felt 
was good for her circulation and in connection with that she would pre¬ 
sent pleas to be allowed to dc this or do that because she was so 

interested in things that were go mg on. 

♦ * * 

24 Q. Do you have other patients in a similar physical condition 
as Mrs. Fadeley was? A, Yes. 

Q. Would you compare her with those patients? 

THE COURT: I want the age. There may be other people who 
are in the same condition that are 20 years old. 

MR. BIXLER: Her age, the age of Mrs. Fadeley — do you 
have other patients of her similar age ? 

THE WITNESS: Yes. 

By Mr. Bixler: 

Q. How do they compare with Mrs. Fadeley? 

MR. NUSSBAUM: I object to that as a leading question. 

THE COURT: No, that is not leading. He says "how”. 

He asked him how did they compare. That is not a leading question. 
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THE WITNESS: May I answer this question? 

THE COURT: Yes. 

THE WITNESS: I would put it this way: Mrs. Fadeley had 
a remarkably lot of spirit which was described by Dr. Lewis Ecker 
who had known her since — 

THE COURT: Now you are coming into hearsay. Only your 
own impression, please. 

THE WITNESS: Well, it is my impression also that she had 

25 a remarkable vitality and interest in life and interest in 

public affairs, politics, religion, competitive things, such as card 

games and that sort of things that were suitable to her limitations, 

that was far greater than almost any person I have known of her 

equivalent age and with her physical limitations and disability. It 

was really almost an mspiration for me as a beginning practitioner, 

when I first came in contact with her, to see someone who accepted 

the fact that they had a progressive debilitating condition and put that 

aside and kept this tremendously vital interest m the world at large. 

♦ * * 

Q. How long did these interests and this outlook progress? 
How long did they exist? A. She retained them all the way through 
her illness. For example, if I may substantiate that, she had a 
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television set in her bedroom which was operated by remote control 
and at the time when she was confined to continuous bed rest, she 
would look at programs like "Meet the Press" and other things, not 
soap operas, for entertainment, but things that were mentally stim¬ 
ulating, controversial topics that may come up and that were made 
available to her through this medium and kept her mind active up 
26 until within a short time of her death. 

THE COURT: A "short time" doesn’t mean anything to me. 

THE WITNESS: I would say to within two or three weeks of 
her death. 

* * * 

30 THE COURT: Doctor, we might save time, but there is 
something lots more important than saving time and that is following 
the rules of evidence. You can take that letter and testify, not 
reading it, but refreshing your recollection as to what her condition 
was. If you do riot remember independently of that letter, you may 
use it. 

THE WITNESS: Several weeks prior to August of 1951, she 
had had rather severe exacerbation of her heart condition. 

THE COURT: What does that mean? 

THE WITNESS: She had had a coronary insufficiency which 
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had required stricter measures in terms of rest and treatment; and 
she had had to defer a proposed visit to her home near Leesburg, 
because of this acute situation. She planned to go down, I think, some 
time early in July and she had to defer her departure until the end of 
August. 

At that time, she was in rather serious but not critical 
physical condition due to this heart and circulatory insufficiency; but 

31 she was determined that she was going to go down to Leesburg 
against my better judgment and I felt that it would be better psycho¬ 
logically to permit her to go and prove to herself that living down there 
with stairs and activities that were not under control, would make her 
condition worse; that she would have to prove it to herself and then 
she might return to Washington where we could keep a closer control 
over the general situation. 

So that m summary, in August of 1951, she was in rather 

hazardous condition physically, but mentally, as regards her will and 

her determination and her desires, she was very vigorous. 

By Mr. Bixler: 

Q. Did Mrs. Fadeley ever discuss death with you? A. No. 

* * * 

32 By Mr. Bixler: 

'Q. Are you familiar, Dr. Ecker, with Mrs. Fadeley T s 
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handwriting? A. Reasonably, 

I 

THE COURT: Now, Doctor, I don’t know what that means. 

THE WITNESS: I don’t like to qualify my answer, Your Honor, 

but - - 

THE COURT: You are either familiar or not familiar. 

THE WITNESS I am. I am familiar with it from letters that 

we have in our records. 

* » * 

By Mr. Bixler: 

Q. Do you recognize this letter and would you identify it? 

We have made a copy of it since her handwriting is rather scribbled, 

Your Honor, We would like to introduce this in evidence. 

* * » 

THE WITNESS: This is a letter written by Mrs. Fadeley to 
Dr. Lewis Ecker. It is net dated. 

THE COURT; That is all right. Is it in her handwriting? 

THE WITNESS; It is in her handwriting. 

THE COURT: Whc is Dr. Ecker, your associate? 

THE WITNESS: My partner. 

THE COURT: Let’s see; do you want to introduce that in 
evidence? Mr. Nussbaum. what have you to say about that? 
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MR. NUSSBAUM: I have never seen it. If I could have your 
indulgence for a short while to check the contents of it — Your 
Honor, I am calling on the counsel for the petitioner to show to me 

and to the Court what the purpose of this letter is< 

* * * 

MR. NUSSBAUM: I was calling on him to state the purpose and 
it is not stated or cannot be stated, then I object to it, because it is 

not material in any way to this case as far as I can see. 

* * * 

34 MR. BIXLER: May I ask Dr , Ecker if he had ever seen that 
letter before ? 

THE WITNESS: I have. 

MR. NUSSBAUM; I object, Your Honor, because the document 
is supposed to speak for itself and is supposed to have a date on it 
and the witness, I don’t believe — 

THE COURT; He has asked the witness has he ever seen the 
letter before. 

MR. NUSSBAUM I don’t think it has anything to do with 

the — 

MR. BIXLER: Your Honor, I think it is pertinent. 

THE COURT: It is introductory, an introductory question 
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in an attempt to prove the date. I will overrule the objection. You 
can answer the question, Doctor. Have you ever seen the letter 
35 before? 

THE WITNESS: I have 
By Mr. Bixler: 

Q. Where did you see it? A. In our files, enclosed in an 
envelope. 

Q. Was that the envelope it was enclosed in? A. And this 
is the envelope it was enclosed in, Your Honor. 

THE COURT: What is that memorandum on there? 

THE WITNESS: The procedure was, Your Honor, that when 
Dr. Ecker, when he started investigating the facts in this case — 

THE COURT: That is not anything; I do not think that is 
proper. In the ordinary sense, that is, I do not think that is proper, 
but I do not think it helps us. Mr. Nussbaum, with the date of the 
envelope, let him see the envelope. 

MR. NUSSBAUM: Your Honor, do I understand that you have 
decided that it is material to the issue now with the date ? 

THE COURT: I have not decided anything yet. I am asking 
you if you still object to it with the date and coming from some 
place in Virginia. 
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MR. NUSSBAUM: My objection would remain the same, Your 
36 Honor, even though the date is on the envelope only. 

THE COURT: On the ground it is immaterial? 

MR. NUSSBAUM: Yes, sir. 

THE COURT: I think the letter means something else, too. 

In the first place, the paper indicates from the printed letter head that 
it was written in Washington and the envelope which carried it indi¬ 
cates — 

MR. BIXLER: This is printed stationery, Your Honor. 

THE COURT: I understand. It indicates that it came from 
some place in Virginia, Leesburg, or some place. There are certain 
names mentioned in the letter which would indicate by testimony 
aliunde, where she was at the time. And I think until that is shown 
definitely, from where the letter came, I don't think it is admissible. 

Now, you can have the opportunity, if you want, to prove those 

facts, where she was at the time, on that date indicated on the envelope. 

* * * 

MR. BIXLER: We will consolidate Dr. Ecker's testimony with 
someone who can substantiate it. 

THE COURT: Do it any way you want. If you are not prepared 
to prove it at this time, you can have it marked for identification 
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and prove it subsequently. 

* * * 

37 THE COURT: Mark it for identification, petitioner’s exhibit 

No. 3. That is the next exhibit number. Then later on, if you can 

prove by some witness where she was at the date indicated on the 

envelope, then the Court will consider its admissibility. 

(The document above referred to was 
marked for identification as Petitioner’s 
Exhibit No. 3.) 

By Mr. Bixler: 

Q. Would you identify this letter, Doctor Ecker? A. This is 

38 a letter in Mrs. Fadeley’s handwriting, also addressed to 
Dr. Lewis Ecker. 

THE COURT: Have you ever seen it before ? 

THE WITNESS: Yes. 

By Mr. Bixler: 

Q. Where have you seen it before ? A. In our files. 

Q. Is there a date on the letter ? 

THE COURT: That speaks for itself. 

By Mr. Bixler: 

Q. Was the letter in the envelope that accompanies it? A. It 
was in this envelope that it is in now. 

MR. BIXLER: I would like to introduce the letter in evidence. 


* 



► 
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* * * 

MR. NUSSBAUM: Your Honor, this letter has no date on it 
and we object to it as being incompetent as admissible in evidence and 
even if it is admissible, without that, it is not material, in my opinion. 
It has no relevancy. 

THE COURT: Let me see it. 

Let him mark it Petitioner’s Exhibit No. 4-A and 4-B for 
identification and if you want to prove where she was by some other 
witness, at that time, or by the doctor, if he knows — what date on 
the envelope — 

(The document referred to above was 
marked for identification as Petitioner’s 
Exhibit No. 4-A and No. 4-B.) 

By Mr. Bixler: 

Q. Would you look at this and tell where Mrs. Fadeley was at 
the time the letter was written ? Do you know as a fact where she was ? 

MR. NUSSBAUM: The document should speak for itself and 
the letter was not addressed to this gentleman here. 

THE COURT: He merely asked him if he knows where she 
was on the date on the envelope, the date the envelope was mailed. 

That is all he is asking. 

MR. NUSSBAUM: Where the decedent was ? 

THE COURT: Yes, if he knows. 
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THE WITNESS: She was in her apartment here in Washington, 
40 THE COURT: Lei me see it. Have you any questions you 
want to ask the witness concerning this letter, Mr. Nussbaum? 

MR, NUSSBAUM: No questions at the moment, no, Your 

Honor, 

THE COURT: All right. Doctor, where is your partner, Dr. 
Lewis Ecker? 

THE WITNESS: He is in the city but he is leaving tomorrow. 
THE COURT: Isn T t he available as a witness? 

THE WITNESS: He is in the city today, but he is preparing 
to leave tomorrow, sails tomorrow for a cruise. 

THE COURT: He received this letter? You don’t remember 
the receipt of the letter, do you? You saw it in the file? 

THE WITNESS: All our correspondence went into her folder 
and I have seen this m the folder. 

THE COURT: You don’t remember when the letter was 
received? You don’t remember the letter coming in? 

THE WITNESS: Not actually in the mail; no, sir. 

THE COURT: You don't remember? 

THE WITNESS: I didn’t open it. 

THE COURT: You saw it later in the file? 
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THE WITNESS: I saw it later in this folder. 

THE COURT: Do you know any reason why Dr. Lewis Ecker 
41 cannot testify as to the receipt of this letter, why he cannot 
be here to testify? 

THE WITNESS: He was planning to leave the city for a cruise 
and the dates were changed. 

MR. BIXLER: Would you explain it to the Court? 

THE WITNESS: He didn T t expect to be in the city at the time 
of the hearing and because the dates of the sailing were changed and 
his plans were changed after this, it was requested that I appear to 
testify. 

THE COURT: Do you know what time — you say you attended, 
her ? How frequently did you attend her ? 

I 

i 

THE WITNESS: I attended her during the course of most of 

i 

i 

the summers when Dr. Lewis Ecker was out of town. I attended her 

i 

intermittently throughout the year for week ends and night calls and 

i 

things of that sort, because Dr. Lewis Ecker has Relinquished some 

I 

i 

of the overtime work and I have been taking care of! that. 

! 

j 

THE COURT: Do you know during what time a nurse by the 

i 

i 

name of Mrs. O'Neill was there? 

I 

THE WITNESS: Yes, sir. 

i 

i 

i 

i 

i 

i 

i 

I 
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* * * 

THE WITNESS: Here is a note in Dr. Lewis Ecker’s hand- 

42 writing dated April 24, 19 — 

* * * 

THE COURT: The entry made by Dr. Ecker, is it one made 
in the ordinary course of business ? 

THE WITNESS: Yes. 

THE COURT: What is the date? 

THE WITNESS: It said, "Miss 0 T Neill is here and she is much 
better physically. TT That refers to Mrs. Fadeley. 

THE COURT: What date? 

THE WITNESS: Under date of April 24 ? 1952. 

* * * 

THE COURT: Do you remember independently how long she 
stayed with Mrs. Fadeley, Miss O’Neill? 

THE WITNESS: Approximately three months. Here is a note, 
my note, under date of July 23, 1952. Miss O’Neill is to go off duty 

43 as of the first of August, and this Barbara Moss will take over. 
THE COURT: I will overrule your objection and receive your 

letter into evidence as Petitioner’s Exhibit No. 4-A and 4-B. 





I 


i 


23 j 

i 

(The document marked Petitioners 
Exhibit No. 4-A ancf 4-B was received 
in evidence.) 

I 

By Mr. Bixler: 

i 

Q. Dr. Ecker, do you know where Mrs. F^deley was when 
the letter marked for identification as Petitioner's Exhibit No. 3-A 
was written? 

i 

i 

THE COURT: He says he doesn't know when this letter was 

j 

written, but the important date is the date on the envelope. 

! 

i 

By Mr. Bixler: 

i 

j 

Q. Do you know where she was on February 2 ? A. February 


4. At that time — 

MR. NUSSBAUM: Your Honor, I am going the doctor using 

j 

all these records and referring to them each time he answers a 

| 

question and on many, many other occasions without being shown 

i 

I 

that they are necessary to back up his testimony. 

i 

THE COURT: I think that is correct. I thiiik the doctor 
should — he is asking if he knows and if he says hei doesn't remember, 
then ask him if he can refresh his recollection. If he can remember 

without reference to the records you have to testify — if you have to 

| 

44 refer to your records to refresh your recollection, you have 

i 

to do so. 

By Mr. Bixler: 
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Q. Can you remember where she was at that date ? 

4 

THE COURT: Independently. 

THE WITNESS: I would like to refresh my memory by looking 
at the record. I have a note in my records under February 10, 1952 
which states, "Back from two weeks in the country." She was in her 
home near Leesburg at that time. 

THE COURT: All right. February, what date? 

THE WITNESS: That postmark is February 4. 

THE COURT: Your date is February 10? 

THE WITNESS: Yes. 

MR. BIXLER: I would like to introduce this in evidence. 

THE COURT: I will receive it in evidence. Mr. Nussbaum, 

I am going to overrule your objection and receive that in evidence. 
And the reporter will just strike out the legend "For identification 
only." 

(The document marked Petitioner’s 
Exhibit 3 for identification was 
received in evidence.) 

* * * 

45 CROSS EXAMINATION 

By Mr. Nussbaum: 

Q. Dr. Ecker, as I understand from your direct testimony, 




I 


i 
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you met the decedent in 1946; is that correct? A.; 

t 

Q. And was that in a professional capacity:, 

! 

I 

i 

was, yes. 


That's correct. 
Doctor ? A. It 
c 


Q. What did she come to you for at that time, this first time 

i 

i 

! 

you met her? A. Well, for the record to be correct, she didn't 

i 

come to us; we went to her. 

| 

Q. You went to her home ? A. We went to her home near 
Leesburg on the 31st of July, I accompanied my uncle to be intro¬ 
duced to Mrs. Fadeley because he was leaving for yacation and he 

i 

was to have me assume responsibility for her care. 

Q. Who was the other person? A. Dr. Lewis Ecker, my 


partner. 

Q. That is what you mean when you say T ’wp?” A. Yes. 

Q, And while you were there, you examine^ the decedent, 

did you? A. I did not examine her on that date. I: was there simply 

i 

I 

to be introduced and as an observer. 

Q. When did you next see the decedent aftei* that? 

* * ! * 


46 THE WITNESS: The next time I personally saw Mrs. Fadeley 

i 

was the 12th of May 1948. 

i 

THE COURT: Now if you want to explain anything, you may. 


i 
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If you saw her In company with your uncle at other times, or any 
explanation you want to make now, go ahead. 

THE WITNESS: The explanation is this: To avoid confusion 
in the mmds of those who are interested, Dr. Lewis Ecker and I 
operate as a partnership; sometimes he sees patients, sometimes 
I see them; but that does not mean that they were out from under 
47 medical observation and care if one particular member of the 
partnership has not seen them for several years. I just simply 
wanted to bring that out. The records are available to both of us 
and we have individual consultations about the patients outside the 
office. 

* * * 

By Mr. Nussbaum: 

Q. On your first introduction to the decedent, did the decedent 
discuss with-you her physical condition? A. Not with me. 

Q, Did she discuss it with your associate? A. She did. 

Q. Was she m bed at the time? A. No, sir. 

Q, Was she able to move around at this time? A. Yes; 
she was downstairs in her home at Leesburg; near Leesburg. 

* * * 


48 


By Mr. Nussbaum: 




27 


Q. Had your medical partnership had any business dealings 
with the decedent prior to the date that you met her ? A. Professional 
relations ? 

Q. Yes. A. Yes, 

Q. And who was it in your firm — A. Dr. Lewis Ecker 
had Mrs. Fadeley’s care, had been Mrs. Fadeley’s attending 
physician since January, 1929. 

Q. I believe you said that she was a recognized heart case 
from 1930 onward? A. That’s correct. 

Q. And do you know whether your associate, Dr. Ecker, 
treated her for this heart condition from 1929 up to the time you 
met her in 1946? A. He did, 

Q. Do you know whether, during this period that we just 
mentioned in the last question, whether her condition changed in 
any way physically? A. In previous testimony I have indicated 

i 

I 

49 that this is a slowly progressive condition, j It gradually 

i 

got worse over the years. Does that answer your question? 

| 

Q. Well, can you ascribe some degree to the condition 

i 

between 1929 and 1946? 

i 

i 

THE COURT: If you know. 

i 

! 

MR. NUSSBAUM: If you can, and if you know, 

I 

I 


I 


i 
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THE WITNESS: I can describe it better in technical terms 
which I am afraid the Court might not understand, but as a general 
statement for non-professional understanding, it would have to be 
put in loose terms, such as a progressive increase in the severity 
of her heart condition and the efficiency of her circulation. 

Q. Well, what is the term that would describe this heart 
condition she had between 1929 and 1946 ? A. Arteriosclerotic 
heart disease. 

Q. And was that the only condition prevailing with her heart 
in 1946 when you came into the relationship? A. Pertaining to her 
heart, yes, but it is reflected m poor circulation to the other systems. 
For instance, the lungs, breathing is affected and the extremities, 
swelling may occur due to deficient circulation, but they are all 

secondary to the underlying primary heart disease. 

* * * 

50 Q. When you met the decedent m company with your associate, 
did your associate advise as to her activity at that particular time ? 

A. Yes, he did. 

Q. In what way did he advise her ? A. He advised her with 
reference to the limitations of her physical activity, so many round 
trips on the stair s a day, for instance, and so many hours’ rest at 
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night, and so many hours T rest during the day. 

I 

Q. Was she then exceeding those limitations which your 
associate prescribed for her, if you know? A. She was exceeding 

i 

them from time to time during the course of our attendance. 

i 

i 

Q. I am speaking as of the date that you first met her. At 
that time, if you know, in 1946, was she exceeding the limitations 

i 

which were placed upon her by your associate? Aj May I refer 

i 

to my notes ? 

i 

THE COURT: Yes, if you do not remembeif independently. 

I 

THE WITNESS: I would say as of the sumiper of 1946 she 

I 

was not exceeding the limitations. As far as I can determine from^ 

I 

i 

the records, that is, I did not see her personally, except on that 

I 

one occasion that year. 

| 

51 Q. Of your own knowledge, or from your records, when did 

i 

she exceed the limitations? A. I would say during 1948. 

I 

i 

Q. During 1948? A. We don't have a specific day, but we 

i 

have some notes that indicate that she was doing more than we felt 

i 

that she should be doing during the course of 1948. j 

Q. Now, you saw the decedent on the 12th of May, 1948, and 

at that time where was it that you saw the decedent? A. Here in 

| 

Washington, in her apartment. 
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Q. In her apartment. What was the purpose for your being 

there ? 

* * * 

THE WITNESS: Because she had developed shortness of 

breath. 

By Mr. Nussbaum: 

Q. What did that come from? A. That came from poor 
circulation, secondary to this heart trouble that we have mentioned. 
Q. Did you treat her at that time, Doctor? A. I did. 

Q. What did you administer to her ? What treatment did 
you give her? A. She was getting several cardiac medications. If 
52 you want the names of those, I can give them. 

Q. What were they supposed to do ? What would be the 
reaction to these medications? A. They were supposed to increase 
the efficiency of her heart on the one hand and certain medications 
decreased the accumulation of this fluid that produced at times 
swelling of the legs and at times congestion in the lungs that led 
to this shortness of breath; I have a note in my own handwriting on 
the 12th of May, 1948, "Warned again about too much activity. M 

Q. At that time, she was exceeding the limitations which 
had been prescribed for her? A. That’s correct. 
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Q. Did she have a low blood pressure condition at that time? 

* * * 

MR. NUSSBAUM: For brevity, I am talking about one day on 
the 12th of May, 1948. 

♦ * * 

THE WITNESS: At that time, a high blood pressure condition, 
on the 12th of May, 1948. 

THE COURT: Was she suffering from high blood pressure 
on that day ? 

THE WITNESS: I wouldn f t put it that way; no, sir. 

i 

By Mr. Nussbaum: 

Q. Did she have an abnormal blood pressure on that day, if 
you know? A. Yes. 

Q. How much abnormal was it, if you can tell us? A. lean 
give you the figure. It was not grossly abnormal, but it was not with¬ 
in the normal limit. Blood pressure was 160 over 80, which is the 
type of blood pressure which is associated with that form of heart 
disease. 

i 

Q. Was she in bed on this day of May, 1948? A. She was. 

i 

Q. Did she have a nurse attending her? A* Not a registered 

i 

nurse, but she had attendants in the apartment who assisted in her care. 


i 
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* * * 

54 Q. Were any members of her family there at the time you 
were in attendance; at the time you were in attendance in 1948? 

A. No, sir. 

Q. Did you administer any drugs, Doctor, to the patient? 

A. No drugs that she had not been taking on a maintenance sched¬ 
ule. 

Q. You mean that she had been prescribed previously 
drugs to take? A. She had been on drugs mtermittently, inter¬ 
mittently since 1930 and continuously since the time I first came 
in contact with the case. 

Q, And you warned her at that time, did you not, Doctor, 
that she would have to curtail her activities due to her condition? 

A. That's right. 

Q, And when was the next time that you had occasion to see the 
decedent? A, I saw her on the 13th day of May and the 14th of 
May, — I saw her on the 13th of May and I had a telephone conver¬ 
sation with her on the 14th of May. 

THE COURT: 1948? 

THE WITNESS: 1948. 
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By Mr. Nussbaum: 
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Q. Was it at her apartment on the 13th of May that you saw 
her? A. Yes, it was. 

I 

i 

Q. In connection with the same condition that existed over 

'i 

i 

the 12th of May, 1948? A. Basically, yes. In addition to the 

i 

shortness of breath that had been present the day before, she 

| 

had developed an intestinal upset. 

i 

Q. Was she fully conscious of her surroundings on the 

i 

13th of May? A. Yes. 

i 

Q. Did you prescribe anything different for her on the 13th 

l 

of May than you did the day previous ? A. Some measure designed 
to alleviate this intestinal upset. 

Q. And on the 13th of May, was the patient doing anything 
that you had asked her not to do? A. No. 

4 

Q. She was still in bed on the 13th? A. She was still 

i 

i 

in bed. 

Q. Was she asked not to get out of bed on this date? A. 

On the 13 ? 

Q. Yes. A. To the best of my recollection, yes. I 

don’t have a definite note to that effect. I had it the day before. 

♦ * * 

Q. What was her condition as reported to you and 
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diagnosed by you on the 34th? I had improved. 

Q. Did you permit her to get out of bed or discuss with 
her on the 14th, if you remember — A. I don’t remember spe¬ 
cifically, but I think that, as I recall it, she was permitted up, 

57 activity up and around within the apartment. 

♦ * * 

Q. Did you warn her on the 14th when you said she could 
move around the apartment as to her limitations and that she should 
stick to those limitations? A. I don’t remember that specifically. 

Q. Did you caution her at that time as to her condition? 

A. I don’t remember that specifically. 

Q. When was the next time that you — 

THE COURT: Mr. Nussbaum, are you going to go through 
from 1948 right on down to 1952, every time? 

MR. NUSSBAUM: I really don’t know. It depends on how 

58 many times are involved actually. 

THE WITNESS: We have 44 pages of notes on this patient 
and the date he is referring to is on Page 9. 

THE COURT: Well, of course, it is your case. You have 
the responsibility of representing the District; but it does not seem 
to me that you are getting very far. 
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MR. NUSSBAUM: I won’t drag it out, Your Honor. You may 
be sure of that. 

THE COURT: He asked you. You had better answer that 
question as to the next time you saw her. 

THE WITNESS: The next time I saw her ? 

By Mr. Nussbaum: 

Q. The next time she was seen by one of the members of the 
partnership. A. What do you mean, the next time? 

Q. The next time he saw her or the next time the doctor here 
saw her — the doctor here. A. August 3, 1948. 

Q. Let me ask you then, how many times did you personally 
treat the decedent from the 14th of May 1948 to the end of 1948? A. 

To the end of 1948 ? 

THE COURT: How many times. 

MR. NUSSBAUM: Yes, sir. The doctor here, personally. 

THE WITNESS: You don’t mean the partnership? If I may, your 
59 Honor, I might point out that this thing went back and forth and 
she was under continuous treatment by one or the other of us. If he 
refers to the number of times that I personally visited or advised the 
patient, I can refer to the records and give him that information. 

If he wants to know how often she was seen by her attending physicians, 
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I can give him that information. 

THE COURT: He wants to know how often he saw her from 
August to the end of the year. Just give the number of times. 

THE WITNESS: Three times during August, while Dr. Lewis 
Ecker was away on vacation. 

By Mr. Nussbaum: 

Q. Was there anything different that had occurred as to her 
condition during the remainder of 1948, from August, that had not 
already existed with this patient, Doctor? A. No. 

Q. You treated her in 1949 at intervals, did you not, Doctor? 
A. Not personally, but I might say for the sake of clarification that 
she was under continuous medical observation and treatment during 
this entire treatment by one or the other of us. 

Q. You personally did not see her during 1949 ? A. I did not 
see her during 1949. 

Q. But your associate, the records show, did see her at 
6Q constant intervals? A. Yes. 

Q. Did you see her durmg 1950, personally, Doctor? A. I 

did. 

Q. And did you treat her during that year, 1950, for the same 
conditions you had treated her for before, m 1948? A. That's 
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i 

i 

i 

i 

i 

i 

| 

correct. I have already explained that this was a continuous affair and 

| 

she was being treated for a chronic condition continuously. 

Q. You did not treat her for anything else other than heart 
condition and bad circulation? A. There were minor things that 
came up. She had two fractures; she had a fracture in 1944 and she 

i 

I 

had a fracture in December 4, 1950. 

i 

j 

THE COURT: A fractured hip or what? 

THE WITNESS: She had an incomplete fracture of the hip on 
December 4, 1950, antidating my acquaintance with the patient. There 

i 

i 

is a history of a fracture of one of the vertebrae ip July, 1944. Aside 

i 

i 

from those two incidents, she was under our medical care and had 

i 

attention continuously through that period until the time of her death 
for this same basic condition and some other complications of this 
same basic condition. 

| 

Q. Did this fracture in 1950 occur as a result of her ex- 

i 

i 

61 cessive activity? A. I would say, yes; shd was in the Mayflower 

i 

Florist Shop. 

* 4c i 4c 

I 

A. She was in bed for a period of several Weeks. I can't give 
you the exact time. We have an x-ray report dated February 7, 1951, 
which states, "Examination of the hip shows no demonstrable injury; 
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know? A. Well, I just say in general that as this condition pro¬ 


gressed the medical management involved more and more vigorous 
measures either in terms of drugs or restriction of activity, pro - 
gressively with occasional exacerbations which required very strict 

• • * v ■ T '** . t 1 m.z '' ili ^ v , •>». * • J * v .♦* *«* t * • * ' 

62 measures and occasional remissions when she was reason¬ 
ably well for a woman of her age with her circulatory infirmities. 


Q. Do you mean by "a progressively worsening condition," 

* ' * * - > • ‘' - s - •* • w • • ‘ 1 ' v ‘ . • • ; * , ' m ! *;; ' Jf i , *; 


that at a time, 


if she continued at this pace, she would actually 

• J 1 ; n- ' ’ ' ''»< • • ' i ' ij c- ill.' 


reach a peak which would bring about a complete breakdown of 




her system, is that what you mean? A, Basically, that’s correct. 

• • ' ' ' - r . . « .. *. : il ; K : c i) L'-Z. 

Q, Now^ as far as you know, from the records and your 
personal consultation and attendance, what was the peak year as 

- i * % * 

far as this progressively worsenmg condition is concerned? A. 


The peak year was the time of her death. 

^ ^ ’*( % * ‘ ^ * ■ * * . > " * 

- rj ■ *- *■ » »•. -r* ♦ • • < ■ v* ■*»* - i/— • •. k. 4 „ _ • *Z. . - * • 

Q. Would you say that in the year 1952, from your records 
or from your own knowledge 3 _that it had reached a very, very 
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i 

i 

i 

i 

i 

I 

i 

critical condition as far as the decedent is concerned? A. Well, that 

depends on your interpretation of "critical." I would say it was serious 

| 

during that period. It was not considered critical.! 1 don’t like to make 

i 

i 

i 

j 

vague statements, but this woman was some 80 years of age then, and 

I 

she had what we would consider serious cardio-va^cular disease. She 
exceeded her limitations from time to time and produced exacerbations 
of this thing that required more strict measures, and it became apparent 

j 

from the amount of treatment that was necessary t ( b keep the situation 

i 

i 

under control, that it was progressing in its degrep of severity continu¬ 
ously with, as I say, a certain exacerbation and certam periods when 

63 there was what you might call a remission, when she could do 
a little more without getting into trouble. 

i 

Q. Now, Doctor, did you treat the patient, the decedent, in 

1952 — and I will be more specific — did you treat her m January, 

! 

1952? A. Not personally. 

Q. Do the records show that your associate treated her? A. 

I 

They do. 

i 

Q. Did you treat her at any time thereafter in 1952? A. I did. 

I 

* * * 

i 

64 Q. Now, in March, 1952, did you have a discussion with the 
decedent at her apartment, on your visit the first time during 1952? 


I 
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A. You want to pin point the subject of the discussion? 

Q. Did you have a discussion? A. I had a discussion with 
her every time I saw her, only with reference to her treatment that 
day. 

Q. She was able to talk quite easily, is that correct? A. Yes. 
Q. Did the decedent discuss her family affairs with you at that 

time? 

THE COURT: He said she never discussed that with him. 

THE WITNESS: She never discussed her family affairs. 

THE COURT: At any time. He has already testified. 

By Mr. Nussbaum: 

* * * 

65 Q. Now, Doctor, you testified that she had a progressive 
heart disease resulting in poor circulation of swelling of the ex¬ 
tremities, I believe high blood pressure, poor circulation in general, 
and that with relation to her activities, she was exceeding what was 
prescribed for her. Now, is it not a fact that under those conditions 
that her continued activity at that pace with the conditions that existed 
during that activity, it would only tend and actually would shorten her 
then-existing short span of life expectancy? A. Well, that is an 
assumption. You can't prove that; you can't state it as a fact. 
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Q. What would you say? A. No one can tell ahead of time what 

a certain individual’s tolerance of a given condition is going to be. 

* * * 

66 By Mr. Nussbaum: 

Q. Let me ask you this, Doctor: You have testified that she 
was cautioned by you, on many occasions, that she would have to 
curtail her activities due to her condition, is that not correct? A. 
That’s right. 

Q. Now, why would you caution her, if it would not necessarily 
shorten her life, if she didn’t do these things that you requested her to 
do? A. Well, there is a difference, I think, between duration of life 
and comfort during life. When she overdid, she developed swelling of 

the ankles and she developed shortness of breath and these made her 

i 

67 uncomfortable and they made her sicker in; terms of her com¬ 
fort at the time. j 

i 

Q. In other words, all of this activity in ekcess of what she 

i 

should have done, only agitated a heart condition which then existed, 
did it not? A. It put an additional load on it. 

i 

i 

Q. As a consequence of that, you could sa^r professionally as 
a doctor, that she might in that way contributed to her death long before 

i 

i 

i 

she should have expired, is that not correct? A. I might say that, but 




I wouldn’t say that, 

Q. You wouldn’t say that under the circumstances under 
this case? A. Yes. She was a very remarkable person and I 
would have certain reservations about comments on Mrs. Fadeley’s 
condition and how she reacted to thmgs than I might have with some¬ 
one else that I had known over the same period of time, profession¬ 
ally. 

Q. Did her advanced years have any bearing upon her 
heart condition and that she should curtail these activities? A. 

Not per se. 

Q. In other words, her 80 some-odd-years had nothing to 
do with decreasing her life expectancy under the conditions? A. 
Well, now; no. 

* * * 

68 THE WITNESS: I 'wall have to answer it this way: I have 
seen people m their sixties with just as severe or more severe 
degrees of the same type of heart trouble who have survived just 
as long or not as long, under similar conditions. Mrs. Fadeley 
was 20 years older than that. 

Q. Then, I understand you to say that her advanced years 
had nothing to do with it? A. No, I don’t say it had nothing to do 
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with it. You are trying to — 

0 

Q. In this particular case, you made reference to someone 

I 

i 

i 

else. If you cannot answer you can say you cannot answer it or do 

i 

j 

not want to answer it. A. I can answer it. I don't know whether 

i 

this reply will be satisfactory, but I can answer it only in this way: 

l 

That in a person of 80-odd years, all of their tissues and systems 

| 

have undergone certain changes that are common tjo everyone as 

I 

they grow older and they are more pronounced in 3. person of 80 

i 

than they are in a person of 60. Does that answer your question? 

Q. That is a satisfactory answer. ! 

* * * 


69 Q. Now, what was the last date that you personally visited 
with the decedent? A. October 10, 1952. 

i 

Q. I believe the decedent died on April 15, 1953, so that 
from your testimony, your associate, then would have treated her 
from October until her death, if she was treated? A. That T s 

i 

correct. 

Q. I believe you testified that she was active to within two 

i 

i 

or three weeks of her death. I believe that is correct, is it not, 

i 

i 

Doctor? A. You mean physically active? 

i 

| 

Q. I have your testimony that she was active up to within 


I 

i 


two or three weeks of her death. That is the note that I took. 

THE COURT: He wants to know whether you mean physically 
or mentally active. 

MR. NUSSBAUM: I want to know what the doctor was talk¬ 
ing about when he said ’’active.” 

THE COURT: I believe he characterized it. However, let 
him answer both ways. Then we will be sure. 

THE WITNESS: Well, to the best of my knowledge, and 
interpreting my associate’s notes, she was — 

MR. NUSSBAUM: Just a minute. I understood that you 
testified as of your own knowledge that she was active and I want 
a response as of your own knowledge. 

70 THE WITNESS: When I said ’’active” then I meant she was 
aware of and interested in her surroundings despite her limited 
physical activities. 

Q. But you do not know that of your own knowledge because 
you did not see her again after October 1952, up to the date of her 

death, is that not correct? A. That’s right. 

* * * 

REDIRECT EXAMINATION 


By Mr. Bixler: 
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Q. How do you know that Mrs. Fadeley T s njiental activity 

| 

was alert up until three weeks before her death? j 

_ I 

THE COURT: He says he doesn’t know. 

THE WITNESS: I said not from my personal knowledge. 

THE COURT: He has already testified. He said he doesn’t 

know. 

By Mr. Bixler: 

Q. Didn’t you testify on direct examination that she was 

i 

| 

alert and there was no mental — 

i 

i 

MR. NUSSBAUM: This is a cross-examining question and 

l 

impeachment. 

THE COURT: He says now that that was based on something 

i 

i 

else. He does not know anything about her, of his own knowledge, 

I 

71 since the time he saw her in the fall of 1952. Everything 

i 

i 

else is from his partner’s notes. 

I 

THE WITNESS: Perhaps this had better bej off the record. 

j 

MR. NUSSBAUM: I object to anything being off the record. 

i 

There is no question pending. 

THE COURT: Well, wait a minute, Mr. Niissbaum. If I 

i 

am incorrect on that, Mr. Witness, you straighten me out. If I 

am incorrect in my understanding of your testimony that you have 

| 

I 


! 

| 

i 

i 

i 
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not seen, did not see the decedent after the fall of 1952, October, 
is it not — 

THE WITNESS; That’s right. 

THE COURT; — what impression do you get about her 
condition, whatever it was, was purely from reading the notes of 
your partner ? 

THE WITNESS; No, sir, not from reading the notes; from 
the discussions of my partner. 

THE COURT: What he told you? 

THE WITNESS; By that, I am not familiar with legal things, 
and I felt that was hearsay and perhaps would not be allowed. But 
I was familiar with her condition because we discussed her condition. 
He kept me posted on how things were going in case I should have to 
visit her. 

THE COURT That is his knowledge based on somebody 
else and that somebody else is net here for cross examination. 

MR. BIXLER; That is all, Your Honor. 

* * * 

72 FENTON M. FADELEY 

being first duly sworn, testified upon his oath as follows: 

THE COURT: Mr. Fadeley, give your name and residence 
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I 


! 

! 


to the reporter. 


THE WITNESS: Fenton M. Fadeley, Waterford, Virginia. 

DIRECT EXAMINATION 
By Mr. Bixler: 

Q. What is your occupation, Mr. Fadeleyj? A. I am a 
partner in four fuel partnerships in Washington and a farmer in the 


state of Virginia. 

Q. Would you name the fuel partnerships 


? 

1 


♦ 


* 



A. Fadeley & Co., Colonial Fuel Co., Colonial Fuel Oil, and 
John Meikeljohn Co. 

Q. What was your relation to Ellen H. Fadeley? A. I was 

i 

her son. 


Q. How often did you see her in the past 12 or 15 years of 

I 

her life? A. During the early T 40s, about T 41, T 42,| or T 43, or 

i 

i 

'44, I lived at her apartment for a year and a half during the 
73 separation from my first wife. After that,j I moved up to 

j 

my present home in Virginia around 1946 and from then on I used 

i 

to make a practice of going to Washington during her lifetime. I 

i 

was coming to Washington once a week on business and either I by 

i 

I 

myself or with my wife, would come to Washington ^nd I would 

i 

i 

spend a day on business; I would have dinner with my mother, or 

I 

! 

i 

i 

i 


i 
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we would, and I or we would spend the night there, leaving the next 
morning to go back to Virginia. I saw her during those periods and 
then, of course, during the summertimes ana at other.times when 
she visited the farm up m Virginia, I saw a great deal of her then. 

Sc I saw a great, deal cf her. 

* * * 

Q. Would you describe her physical appearance? A. My 
mother was small, probably weighed somewhere between 90 and 
100 pounds; gave the impression of being very active and not only 
that, but everybody eJse who knew her felt that she looked a good 
deal younger than she was. 

Q„ How did she give this impression of being very active? 
Can you be a little more specific? A Yes. 

Q. Please ac. A. In spite of limitations on activity, both 
74 by doctors and a]sc by me, she was very active. She 
walked rapidly, very rapidly for her age, and also she gave that 
impression from her conversation and discussions. I mean, she 
was just an active per son. 

Q. What tvere her interests? A. They were widespread. 
In other words, she 'was very interested m religion; she was a 
great reader, she had a great number of friends; she was an 
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i 

i 

i 

I 

i 
! 
i 

i 

i 
i 

i 

i 

j 

inveterate card player, loved cards, loved bridge; and she was also 

j 

one of those instinctive entertainers. She had people in for dinner 

l 

very often and card parties — that is as close as 1 can describe 

i 

i 

i 

i 

her. 

i 

! 

Q. How often would she have card parties!? A. That varied 
somewhere with periods when the doctors — she had done more than 

l 

she should, and the doctors would ask her to cut down. But I 

| 

would guess that on an average, over the last — you asked, I 

i 

think, of 10 years — that on the average in the last ten years, up 

i 

until a few months before her death, she would certainly average 

maybe one and a half a week or two some weeks a^d one some 

| 

weeks. 

i 

Q. In the last, let’s take 1952, how often ^ould she have 

i 

these parties? A. Between 1952 and — you were talking about 

; 

in the year 1952? 

i 

j 

75 Q. Let’s take the first half of 1952. We have already 

i 

! 

established that she was confined to bed from the summer of 1952 

I 

i 

on. A. She visited us up in Virginia early in 1952. She was up 
there in the early part of February. 

i 

Q. Did she have these parties at that time; these card 

i 

parties? A. Well, we had people in to play cardd with her up 

i 

i 

! 

i 

i 

i 

I 

i 
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there and she had, in the early, m the first half, say, of 1952, 
we brought her up until the middle of May, as I understand it. I 
am not too good on remembering dates, but I don’t believe there 
was any change in the average. In other words, she did have 
people in, in the early part of 1952. 

Q. How many people would she have in on these occasions? 
A. Anywhere from, if it was cards, it would be anywhere from 
one table, and once in a while she would give a party for six tables, 
that is 24 people, of course. When she gave dinner parties, she 
would have in either, usually, between, anywhere from two to not 
big ones, but guests of maybe six. 

Q. You mentioned that you had a number of discussions 
with her. Can you tell us, aside from the gift discussions with 
her regarding the gifts, can you tell what else these discussions 
76 covered, these topics? A. My mother did a lot of reading, 
both of books and of newspapers. She -was very interested in 
current events. Was interested m both the national picture and 
interested in international affairs. She talked to me some about 
religion, but her basic interest, as I say, was what was going on 

* * * 


in the world. 


78 


THE COURT: What was her attitude towards life and what 

i 

i 

i 

was her character and personality? 

MR. NUSSBAUM: Shouldn't that be tied intb a specific 


period? 

I 

THE COURT: Yes. Say within the ten years, within the 
last ten years. 

I 

I 

THE WITNESS: My mother, within the last ten years of 

her life, continued her lifetime attitude toward people and toward 

i 

acquaintances and toward her interest in charitable church things. 
I would like to say, if I may, and it may not be in direct answer 


to that request, that my mother was a very generous person. She 

and my father had had a hard time in their early niarried days, 

! 

I 

financially, and during the rest of her life she had realized that 
as things got better with them, her greatest joy was giving to 
people who didn't have what she did, to people who' are in need, and 


one of.her greatest joys was that spirit of giving. I don't know 
whether that answers the question or not. 

i 

THE COURT: No, it doesn't; but that last part may have 

i 

some bearing. All right, Mr. Counsel. 

By Mr. Bixler: 

Q. Do you have any specific instances of gifts that your 
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79 mother has made? A. I definitely have, because, after my 
father’s death, my mother discussed and — discussed anticipated 
gifts with me, asking my advice and my discussion of those possi¬ 
bilities. 

Q. Would you tell us about those cases? A. I have so 

clearly in my mind, I know, and may I make this statement — 

* * * 

82 THE WITNESS: These gifts I remember distinctly. 

* * * 

THE WITNESS: Virginia Boswell — can I describe who they 

are? 

THE COURT: Yes. 

THE WITNESS: -- a cousin, $15, 000. My first wife, $12, 000. 
Mr. C. A. Blinston, who is here present, $10, 000. 

THE COURT: What relation is Mr. Blmston? 

THE WITNESS: Mr. Blmston is no family relation. Mr. 
Blinston I met in the Air Service in the First World War. 

THE COURT: Is he any business connection? 

THE WITNESS: He was a partner. 

THE COURT: All right, go ahead. 

THE WITNESS: St. Albans Church, $10, 000. Mr. Patrick A. 


83 
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Deck, another partner, $1,000. Mr, Ray Moore, a former employee, 
$1,000. Virginia Shippell, a niece, $1,000. Her daughter, $500.00. 
Blanche Royal, her cook, $1, 000. Paul Hogue, her chauffeur, 

$1, 000. Approximately $1, 500 to Addis Payne, Mrs. Addis Payne, 
an old acquaintance who was destitute, given in lumps of $200 and 
$300. 

♦ * * 

By Mr. Bixler: 

Q. Did your mother travel to the country very often? A. 

Very often. 

Q. Will you be more specific ? A. My mother had always 
loved the farm. She did not want to live there; my father tried to 
get her to live there, but she was interested in so many things in the 
city of Washington that she, where she loved to be there for short 
periods, she would prefer to do that than live there. 

THE COURT: May I ask what is the pertinence of that 
84 question? 

MR. BIXLER: To show her activity and interest at the time. 

j 

j 

THE COURT: Living on the farm doesn't ;show any activity. 

i 

♦ * i * 

i 

i 

Q. Did she belong to church? A. She belonged to St. Albans 


i 
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and to St. Margarets over quite a number of years, to both churches. 

Q. Did she belong to any club? A. She belonged to the — I 

guess it is the Women's Club or the — I can't think of the name of it 

now. Why, she definitely belonged to a Woman’s Club, as I say. The 

name is not In my mind right now. 

* * * 

86 Q„ When did your mother first make her will, first make a 
will? A. My mother made, the only will that I know of, I think it 

87 is in the summer of, maybe July of 1948, at my suggestion. 

THE COURT: Is that the will that is in evidence? 

MR. BIXLER: Yes. 

* * * 

88 Q. Where did your mother live? A. 2101 Connecticut 
Avenue. 

Q. How long did she live there? A. Since shortly after the 
death of my father in 1939. 

Q. Did she live alone ? A. I have mentioned that I was there 

89 for over a year and then I was a frequent visitor. She had 
other visitors, but in addition to that, she had a cook, and a cook- 

housemaid, and a chauffeur, who lived there. 

* * * 
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92 THE WITNESS: I had something to do with my mother 1 s estate 
and I was her financial advisor from the date of my father's death. 

I know of her assets at that time and I know of them at the date she 

93 died and I know the history of her wanting to give these gifts. 

♦ * * 

Q. What was her income in 1952? A. Given each year, it 

j 

varied slightly, but her income was between $35, 000 and $40,000 a 

i 

year the last years of her life. 

♦ * * 

THE WITNESS: In the year 1945, immediately after V-J Day, 

94 my oldest son was in the Air Service and as soon as my mother 

j 

knew that he was going to be back in civilian life as a result of the 

i 

| 

end of the war, she started asking me my advice as to giving these 
two boys an amount of $25,000 apiece which she claimed was in excess 

I 

i 

funds to her possible needs. She had renounced my father's estate 
at his death because she did not need the funds. She had adequate 

annual income to take care of her needs and adequate capital to 

| 

continue her charities that she had prior to that time. At that 
particular time, she discussed the four gifts with! me, the two gifts to 

i 

my two sons and the gift to Virginia Boswell and the gift to St. Albans 

i 

Church. I concurred in the gift to Virginia Boswell. She originally 
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was going to give St. Albans $15, 000 and I advised her to curtail that 

to $10, 000; whether I was right or not, I don’t know. 

♦ * * 

95 THE WITNESS: She said to me, jointly to me and Mr. Blinston, 
who was my friend — she was arguing m favor of giving these gifts 

to the boys — she wouldn’t do it without my permission, which I 
did not give — 

* * * 

THE WITNESS: The reason that I told her was that both boys 
were immature; that I feared the same thing happening to them that 
happened to other friends of mine who had been ruined before they 
were able to handle it by large gifts of money; and I felt that it would 
be far better for them, for her to wait until they had shown that they 

had the stability and ability to handle the money. 

* * * 

THE WITNESS: These discussions continued until the summer 
of 1948, and at that time I finally persuaded her to, she had anticipated 
leaving some money, and this will was made; she had not made a will 
prior to that time. I even found a lawyer for her to make the will and 
suggested that she leave, in addition to what she had planned to leave 

96 them, which was $50, 000 apiece, was to leave them this 
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additional $25,000 instead of giving it to them. I furthermore got her 

i 

to put restrictions in that will as to when they would start receiving 
interest on this money and when they would finally get the principal. 

Even at some future date, when she died. That vdll was made in the 

I 

middle of 1948. 

i 

♦ * i * 

i 

! 

THE WITNESS: My mother said to me notf long after she had 
made this will that she felt the boys were improving in their ability 
to receive this money; that they were becoming more stable; that 
they had made definite plans for their future; that my youngest boy — 
she told me that my youngest boy was about to graduate from college 
and wanted to buy land and put up a poultry plant that had been a 
lifelong ambition of his; that my oldest boy was married and had 

I 

responsibilities; had built a house all on his own, and that he had 
shown that he was capable of handling these fundsJ I finally concurred 
97 with her and she said she was going to giv^ it thought and 
probably do it. Just prior to Christmas, 1951, I received a letter 

from her up in Virginia. She sent it up by her chauffeur. 

i 

♦ * ! * 

| 

99 THE COURT: Did you talk to her between that time and the 

i 

time the gifts were made ? 

i 

i 

i 

i 

i 

i 

i 
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THE WITNESS: Oh, definitely. 

THE COURT: When was it? 

THE WITNESS: In my weekly visits to Washington. 

THE COURT: What was said? 

THE WITNESS: She told me that she felt she wanted the boys 
to have a sound nest egg to start in their future and that she had 
finally — she agreed that it was wise that they had not gotten it 
sooner, but it was right — that I was right about that, because they 

had shown this marked change. 

* * * 

Q. Who paid the additional tax because of the assessors 

determination that the gifts were made m contemplation of death? 

100 A. I did. 

♦ * * 

102 CROSS EXAMINATION 

By Mr. Nussbaum; 

* * ♦ 

Q. You have also given us a list of gifts that your mother 
made beginning with a gift to her cousin, I believe, Virginia Boswell. 
When was that made? A. I don’t have the dates in my mind. I know 
that that gift was given over a period, as I remember it, of five years 
in amounts of $3, 000 per year. 

Q. You don’t know when it started and when it ended? A. I 
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couldn’t tell you that now, no. 

* * * 

103 Q. How long before your mother died did it begin and end? 

A. It began, as I remember it, some time in — let me think — I 
think it began in 1946, possibly in 1947. That is the closest I can 
give you now. But that is available from the records of the firm, 
if you want to get it. 

Q. Do you remember when the other gifts were made that 
you detailed for us? A. The gift to my first wife was given before 
our separation and that would probably have been somewhere around 

1942 or 1943. Those are all of record and can be found. 

* * * 

Q. Did you have a discussion with your mother in regard to 
the two $25, 000 gifts to your sons just before they were made on 
February 15, 1952? 

* * * 

104 THE WITNESS: Yes, I did. 

* * * 

Q. Do you remember about how long before the gift was made 

that you had this last discussion before they were actually made ? 

i 

♦ * * 

| 

THE WITNESS: That would have occurred while she was 
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visiting us at the farm just prior to February 10, She was there. I 
happened to remember that she was there on a visit. I couldn’t even 
tell whether it was two weeks or three weeks, but she came down to 
Washington around the 10th of February and it was during the time she 
was up there, would be the last discussion we have had about them, 
or talked about them. 

* * * 

105 Q. When did you know for the first time that these $25, 000 
gifts were going to be made to your two sons, if you knew, the first 
time you knew? A. The first time I knew was when I received the 
letter saying she was going to do it, that I knew it. I anticipated it, 
but I knew it then. 

Q. This letter was dated December 20, 1951. It mentions 
a person, Paul in this letter. A. Paul Rogers, the lawyer, the man 
that drew the will, incidentally, and also made the arrangement — the 
one I spoke of before, Paul Rogers. 

Q. Did you see the will after it was drawn by Paul Rogers, the 
will of your mother ? A. I did. 

Q. Did you discuss with Mr. Rogers the matter of drawing 

106 your mother’s will? A. I did. I discussed it before he drew 


it. 


61 


Q. How were these $25, 000 gifts made to your two sons? 

* * * 

THE WITNESS: An account was set up on the books of the 
firm to the credit of the two boys subject to withdrawal at their 
desire. 

THE COURT: What firm is that? 

THE WITNESS: Fadeley & Co. 

* * * 

THE COURT: You say TT set up”. Set up by whom? 

THE WITNESS: My mother instructed the office to charge her 

i 

i 

account with $50, 000 and open accounts for Richard Fadeley and 

I 

F. Mercer Fadeley, for each of them for an amount of $25, 000. 

i 

That is the way, may I say, that is the way my mother also gave a 

i 

l 

number of the other gifts. For instance, to Virginia Boswell. 

* * | * 

i 

i 

111 F. MERCER FADELEY j 

112 being first duly sworn, testified upon his oath as follows: 

DIRECT EXAMINATION 

i 

By Mr. Bixler: 

I 

♦ * j* 

i 

! 

Q. What was your relation, is your relation to Ellen H. 
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Fadeley? A. I was her grandson. 

♦ * * 

114 Q. What did you do when you got out of the army? A. It 
was about a month before I went to work and then I went to work for 

a branch of Crowell-Collier Publishing Co. in the collection and sales 
branch. 

Q. After that — how long did you work there ? A. I worked 
there about four or five months and then I went into the used car 
business, buying and selling used cars for about four or five months, 
and from there I went up in the country to work for my father on the 
farm for about a year or maybe a little less than a year, probably 
about eleven months, and when I left there I came back down to 
Washington and went in the garage business repairing automobiles 
for about five or six months and then I left there and went with Fadeley 

115 & Co., where I am now employed. 

Q. When did you go with Fadeley & Co. ? A. In July of 1948. 

Q. What was your income during this period before you went 
to Fadeley & Co. ? A. It varied, but especially in the garage business, 
where it was dependent on how much work we took in and when it was 
completed, and in the used car business as well, that also varied 
because of the same factor, but it probably averagedaround $300 
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a month. 

Q„ Did you ever discuss this with your grandmother or tell 
her? A. Not so much. 

THE COURT: Just answer yes or no. 

THE WITNESS: Yes, I did. 

By Mr. Bixler: 

Q. What did you tell her ? A. We had discussions when I 
was in the used car business and also when I was in the garage 
business as to what future I might have expected out of it and she 
wasn’t too keen about it because it was on a very small scale. 

i 

t 

i 

Q. After getting out of the service, and up to the time your 

! 

grandmother died, how much time did you spend with her ? A. Well, 

| 

prior to my marriage in 1950, probably, I saw her on the average of 
116 about two days a week, maybe a little less than that, maybe 

i 

once a week or twice a week — I will put it that way — and after I 
married, once a week up to her death except when I was in the country 
when I didn’t see her probably more than once a month. 

i 

I 

* * ! * 

i 

Q. What did you do when you did see her ? A. I usually 

i 

I 

went down just before dinner and we had dinner together and then we 

i 

I 

| 

would usually, it was with the idea of playing Canasta or some form 
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of cards which she was very fond of, but half the time it ended up in 
discussions on various items such as politics and religion and my 
future and the completion of my education which had been interrupted 
by my entering into the service. She wanted me to finish out my 
education and then specialize in either engineering or law. She was 
very interested in helping me get my education finished in that she 
said she would be glad to finance it for me and put me through school 
and then see that I got a start in business with whatever it took to 
get started. 

Q. When were these discussions? A. These discussions 
were, well, prior to my marriage and prior to my going with Fadeley 
& Co. 

Q. Did she ever speak to you of a pending death? A. No, she 
117 never spoke to me. I don't think death ever entered any con¬ 
versation we ever had. 

THE COURT: You mean the subject of death? 

THE WITNESS: The subject of death. 

♦ * * 

By Mr. Bixler: 

Q. Did she ever give you any money before the gift in 1952? 

A. She gave me varying amounts at different times, probably mostly 
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i 

j 


in the form of smaller gifts such as $10, $15, $25. She gave me in the 

neighborhood of $800 to buy an automobile in 1946^ December 1946. 

| 

* * ] * 

118 Q. How much did she ever offer to give ybu, aside from this 

sum for education in engineering? A. Well, to answer that correctly, 

I 

it wasn't a given sum that she offered to give me. It was a mortgage 

i 

i 

on a house that I build in 19 — it was completed in June of 1951. When 
she visited me after the house was completed, sh^ offered to pay off 
the mortgage on the house which amounted to approximately $15, 000. 
THE COURT: Did she know it amounted to $15, 000? 

THE WITNESS: Yes, sir, she did. j 

i 

i 

♦ * j * 


She was very enthused about the house and !so forth and knew 

I 

where I had borrowed the money from, my mother!, to build it. She 

felt very put out that I had not asked her for it and she offered to pay 

j 

the mortgage off and that day gave me $10.00. 

i 

I 

By Mr. Bixler: 

i 

Q. And did she visit your home often ? A; Perhaps four 
or five times in the latter part of 1951 after it was completed and once 

I 

119 or twice in the early part of '52. 

j 

Q. When were you married? A. I was married in November 


| 

i 


i 


i 
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of 1950, 

♦ * * 

Q. Did you have any children at that date ? A, I had four 
children. My wife had two children by a previous marriage and we 
had two children by this marriage, one born in October of 1951 and 
the other born in March of 1953, 

Q. So you only had three children at the time the gift was 
made? A. I only had three at the time of the gift. 

Q. When did you first learn that your grandmother had made 
an outright, cr was going to give you an outright $25, 000? A. I 
first learned it officially — in other words, of the amount and when 
it was to be given and so forth, just prior to the gift in February, 
1952, at a little family get together in her apartment where my 
brother and my father and myself were present and it was at that 
time it was told us that we were to be given $25, 000. 

120 THE COURT: By whom? 

THE WITNESS: My grandmother told us at that time that we 
would be given the $25, 000 apiece. 

* * * 

CROSS EXAMINATION 


By Mr. Nussbaum: 
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i 


! 

Q. You said that you were at your grandmother 1 s just 

i 

before she made the gift to you, is that correct ? A. That* s correct. 

i 

Q. What was that date, if you remember? A. I don’t 

j 

remember the exact date. It was just after Christmas of 1951 and 

i 

j 

prior to the gift in February, 1952. 

I 

121 THE COURT: Can’t you put it a little closer than that? Put 

i 

i 

it as near as you can. 

j 

THE WITNESS: I would say it was in the latter part of January, 

j 

1952, ’but I couldn’t be positive. 

By Mr. Nussbaum: 

! 

Q. Was your grandmother in bed on this occasion? A. No, 

i 

j 

she was not. 

| 

Q. At the time you were at your grandmother’s on this date 

i 

| 

in January, 1952, did you know that your grandmother had already 

i 

made a will? A. Yes, I did. 

Q. Did you know that you were provided for in that will? A. 

i 

i 

I did. 

; 

j 

Q. How did you get that information? A. \ She told me. 

Q. When did she tell you that? A. I can’t be absolutely 

i 

certain of the date. It came up two or three time$ in discussions 

! 

that I had with her when we were playing cards together or else 


I 

i 

i 
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talking together when I went down there for dinner. I would say perhaps 
four or five months before we were told of the gift of $25, 000, maybe 
a little bit before then. 

Q. Now, did you know that changes were made to her will after 
the original will? A. Yes. I am not certain who told me, whether it 
was my grandmother or my father, that we were to be given $25, 000; 

122 instead of that remaining as part of the will, we would be given 
$25, 000 as a gift, that she had finally persuaded him that we were 
mature enough — I guess you might put it that way — that we could 

accept $25, 000 without throwing it down the drain. 

* * * 

THE COURT: When you went to see your grandmother in the 
latter part of January, 1952, or thereabouts, what was her condition, 
if you remember? Was she up and around? 

THE WITNESS: She was up and around and dressed. It was 
like a little family party where we all got together, and I don't remember 
whether we played cards that evening later or not. We got together 
and talked. At that time, it was brought out. 

THE COURT: Did you have dinner together? 

THE WITNESS: Yes. 

THE COURT: Was she at the table ? 
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THE WITNESS: Yes. 

THE COURT: Did she preside? j 

I 

123 THE WITNESS: She sat at the head of the table as always. 

THE COURT: What difference, if any, did you notice in her? 
THE WITNESS: I don T t think there was any difference in her 
appearance at that time as there had been over the last four or five 
years. She felt well and she was the queen of the party, you might 
say. She enjoyed herself thoroughly, I think. 

THE COURT: What did she say? What di^ she tell you about 
the gift? 

THE WITNESS: Well, I can’t remember tjie exact words. 

THE COURT: I don’t expect you to, but ii^ substance. 

i 

THE WITNESS: The substance was that she thought we had 
settled down and we had even each been married and had responsi- 

bilities and we seemed to be living up to them and she thought that 

1 

i 

we were perhaps in better shape, or a lot better shape to accept those 
responsibilities and that she would like to help us along with this gift 
of $25, 000 to get us a good start. 

THE COURT: Any further questions? 

MR. NUSSBAUM: Just one, if Your Honoi) please, a short one: 
Did your grandmother, on this occasion in January, 1952, discuss her 
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heart condition, if you remember, in any way? 

THE WITNESS: No, she never; I don't think in all the time I 
knew her, she never discussed her ills, her heart trouble or when 
she had her hip trouble any more than to say that tomorrow I will be 

124 well and we will plan to have this dinner party, we will plan 
to do the other things, but it was never a discussion of how her ills 
affected her. It was rather what she planned on doing after she got 
well again. 

♦ * * 

RICHARD W. FADELEY 

being first duly sworn, testified upon his oath as follows: 

DIRECT EXAMINATION 
By Mr. Bixler: 

* * * 

Q. How old are you? A. Twenty-six. 

125 * * * 

Q. What were you doing at the time your brother got out of 
the Air Force? A. I was attending Staunton Military Academy. 

Q. When did you get out of Staunton ? A. In February, 

1947. 

Q. And what did you do at that time ? A. I went directly — 


t 
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I was half term — I went directly to the University of Maryland. 

* * * 

Q. Are you married now? A. Yes. 

Qo When were you married? A. October 18, 1947. 

Q. Do you have any children? A. Two. 

Q. When were they born? A. March 15, 1949, and July 
25, 1954. 

* * * 

126 Q. What was your major course of study at school? A„ 
Agriculture was the general course, with a poultry major. 

Q. When did you plan to do — or what did you plan to do on 
graduation? A. To go directly into some sort of a poultry establish¬ 
ment on my own. 

Q. When did you get this idea? A. Well, I had had a poultry 
establishment, or just in a small way, back in the beginning of World 
War n and I got the idea from that, and then I discussed it with my 
dad some time before I had gone into the University. I knew exactly 
what I was going to do when I went into the University, what I was 
going to major in, and what my intentions were and I discussed that 
with my dad. 
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Q. Did you ever discuss this with your grandmother ? A. 
Well, not long discussions in that sense, but she knew. 

THE COURT: Had you discussed it with her at all? 

THE WITNESS: Well, I mean, just sort of general when she 
would want to know what I was going to do and what plans I had, but 
nothing real long discussions at one time. 

127 * * * 

Q. Did she ever make any gifts to you before the $25, 000 
gift in 1952? A. Yes, she did; of course, they were not that size, 
but she was forever giving checks for $5. 00, $10.00, or $20. 00 or 
$30.00, something like that. 

Q. When did you graduate from the University of Maryland? 
A. I graduated in 1952, in January of 1952. 

Q. When did you first learn that the gift was going to be made 
to you? A. It was just about week or two after I had been out of the 
University of Maryland. 

THE COURT: At what time ? 

THE WITNESS: It was either the end of January or the first 

part of February, 1952. 

♦ * * 


128 Q. When did you buy the farm? 


I 


I 

* * ! * 

i 

i 

I 

THE WITNESS: During June, 1952, I purchased the land. It 
was not a farm at that time. There was nothing on the property. We 
turned it into a poultry farm. 

* * ! * 

i 

i 

129 Q. Where did you obtain your funds? A. ! From the account 

| 

at Fadeley & Co. that had been transferred in my name previously. 

| 

♦ * I * 

Q. How are you related to Fenton M. Fadeley? A. I am his 

| 

son. 

I 

j 

Q. How many children did your grandmother have? A. She 

i 

! 

had just one. 

i 

i 

Q. Who is that? A, My dad. 

i 

* * * 

THE COURT: Mr. Fadeley, you said that you were present 
in the latter part of January or first part of February, or at least 
you learned about this gift that your grandmother left. Where were 
you? 

THE WITNESS: I was in her apartment at the time. 

THE COURT: Who else was there ? 

130 THE WITNESS: My brother and my dad and of course my 
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grandmother. 

THE COURT: And what did you notice, or did you have 
occasion to observe your grandmother ? 

THE WITNESS: Oh, yes. 

THE COURT: What her condition was? 

THE WITNESS: Yes. 

THE COURT: What was your impression of her? 

THE WITNESS: Well, she was in fine health and everything 
at that time. I mean, she was lively as she had ever been at that 
time. The reason I remember, of course, the fact of the gift was, 
that it was something new to me. My brother had before, but I 
hadn't been told because I had been out of town up in the country 
and I wasn T t to know. 

* * * 

THE WITNESS: She told me she was leaving me right at that 
time — in other words, it was a gift of $25, 000 to help along the 
poultry establishment that I was setting up. 

131 THE COURT: What knowledge had she of the poultry es¬ 
tablishment? 

THE WITNESS: She knew from the very conception of the 
poultry establishment. She knew before I had entered college that 
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i 

that was my intention. She knew that I was going iiito a poultry 

establishment on my own. Of course, I didn’t realize then that it 

| 

would be of the size that it is now, but I didn’t realize I would have 

' i 

| 

the funds to do that, but she told me at the time that that money was 

a gift to help me with setting up the poultry establishment. 

j 

THE COURT: Did you notice any lessening of vitality or any 

! 

slackening of her spirit at all in January 1952? 

I 

THE WITNESS: No. I only saw her that oiie day. I mean, 
probably for a few weeks or something or so, I didn’t get to town 
that often. That day she seemed in perfect condition, to me, that 
day. | 

THE COURT: How long were you there at the party? 

THE WITNESS: I guess about five hours. 

THE COURT: What time did you get there ? 

I 

I 

THE WITNESS: I believe it was around no6n or after noon. 

I 

I 

THE COURT: And stayed how long? 

j 

THE WITNESS: I can’t remember that, fo^ exactly how long. 

i 

THE COURT: You don’t remember whether you stayed to 

| 

dinner or not? 


132 


THE WITNESS: I believe we did. I don’t r 


emember how long 


after that we left. 
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* * * 

133 CHESTER BLINSTON 

being first duly sworn, testified upon his oath as follows: 

DIRECT EXAMINATION 
By Mr. Bixler: 

* * * 

Q. What is your occupation? A. I am a partner in Fadeley 
& Co., Colonial Fuel Co., Colonial Fuel Oil, and John Meikeljohn 
Co. 

134 Q. Did you know the deceased, Ellen H. Fadeley? A. I 
did. 

Q. When did you first meet her? A. I first met Ellen H. 
Fadeley in 1918 — December, 1918. 

Q. Would you tell how you came to meet her? A. I came 
here from the Air Service as a guest of her son, Fenton M. Fadeley, 
and lived with the Fadeley family from 1918 until 1928 in their home. 
THE COURT: In the grandmother’s home? 

THE WITNESS: In the grandmother’s home, that’s right. 

By Mr. Bixler: 

O'. When did you go to work in the fuel business? A. 1931. 

* * 


* 
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Q. What discussions did you have with Mtfs. Fadeley? A. 

Over a period of years I had several discussions jvith Mrs. Fadeley 
because she was a very dear friend and I think she considered me one. 

i 

Particularly in 1S45, I think at the beginning of 1945, she discussed with 
135 me matters pertaining to the grandsons 1 financial status, and 
at that time tried to enlist my efforts to convince her son that they 

i 

l 

should be given a start in life by her giving them some money to do 
it with. 

THE COURT: When was this ? | 

THE WITNESS: That started in 1945 when young Mercer 
Fadeley got out of the army. j 

By Mr. Bixler: j 

| 

Q. Did she discuss the amounts? A. No specific amounts, 

! 

but they were substantial amounts. 

i 

Q. Did Mrs. Fadeley ever make any gift to you? A. Yes, 

I 

! 

she did; she made a gift to me in 1942 of $4, 000. j She made another 

i 

gift to me in 1947 of $3, 000 and another gift to mq in 1948 of $3, 000. 

i 

i 

* * i * 

CROSS EXAMINATION 
By Mr. Nussbaum: 

I 

Q. Did Mrs. Fadeley tell you what the substantial sum was 

i 

i 

I 

i 

i 

i 

i 

i 
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that she wanted to give her boys, back in 1945? A. She never 
mentioned specifically any particular sum, but in discussing both 
of the boys — 

THE COURT: You mean the grandsons ? 

THE WITNESS: The grandsons. In discussing the grandsons, 
I knew she was talking about substantial amounts because she was 
talking about setting her grandsons up in business, Mercer Fadeley 

136 up in business, which is not done with a trivial amount. 

* * * 

THE COURT: You understand the question? We are not 
concerned with what you think was within her mind, but what she 
told you. Did she tell you m 1945 that she wanted then to set her 
sons up in busmess? That is what Mr. Nussbaum wants to know. 

137 By Mr. Nussbaum: 

Q. The grandsons. A. The grandmother told me that she 
would like to set up Mercer in business in 1945. At that time, there 
was no discussion about Richard Fadeley. 

Q. Did you ever have any discussion about Richard W. 
Fadeley after that? A. Later on, in the years later, I don't know 
just exactly when that discussion started, but of course Richard 
was brought into the picture then, especially after he was married 
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and had responsibilities. 

Q. Now, when was the last time that you saw Mrs. Fadeley 
alive, Mr. Blinston? A. I believe it was in December of 1952 — 
no, 1952; that's right. 

* * * 

Q. And at that time, did she discuss with you the matter of 

having made the two gifts to her grandsons? A. No, she did not. 

Q. Did she discuss it with anyone else in your hearing? 

THE COURT: At that time. 

THE WITNESS: At that time, no. 

* * * 

138 THE COURT: How often would you see Mrs, Fadeley, say 
three years before her death? How often did you see her? 

THE WITNESS: I possibly saw her twice a month except for 
the last period of her illness. 

139 THE COURT: What do you mean by the last period of her 
illness? 

THE WITNESS: I would say three months prior to her death. 
THE COURT: Before that, how frequently did you see her, 
you say? 

THE WITNESS: Once or twice a month, yes. 

i 

i 

i 

i 

i 
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THE COURT: Where would you see her? 

THE WITNESS: At her apartment. 

THE COURT: Did you ever see her out of the apartment 
during that time ? 

THE WITNESS: Oh, yes. 

THE COURT: Did she ever come to the office of any of these 
partnerships that you were talking about? 

THE WITNESS: No, she never came to the offices, no. 

THE COURT: Did you ever discuss with her any business? 

I don’t mean while she was in her last illness, what I mean, before 
that, before you described as the critical period, did you ever 
discuss business with her? 

THE WITNESS: No, not in a serious way. It might have 

been something said at some time that the firm had a good year or 

something like that, but nothing in detail. 

* * * 

144 Q. Would you identify this account, Mr. Deck? A. This is the 

145 capital account of Ellen H. Fadeley in Fadeley & Co. It shows 
the money that she had on hand in the company and profits that were 

accredited to her account. 

* * * 





I 


I 

j 

i 

; 

81 I 

I 

147a MR. NUSSBAUM: I think, Your Honor, thit counsel should 

state what it refers to. Is it referring to the issue of the assessment 

i 

j 

based on good-will or is this intended to show the gift that she made ? 

i 

147b THE COURT: It may do that, too, but as ]j understand the 

i 

principal thing it is intended to show is what was ^he financial status 

| 

of Mrs. Fadeley and what interest did she have in this. 

MR. BEXLER: Also, to reflect her capital account on the date 

j 

j 

of her death. j 

i 

| 

* * * 

i 

! 

147c THE COURT: Do you understand what counsel said? It is 

i 

j 

introduced in this case to show what was her financial standing. It 
will also be used in the other case to show what her capital account 
was with respect to disillution of any of the partnerships, ending of 
the partnerships when she died, in the other case. So you under¬ 
stand — 

MR. NUSSBAUM: I only understand one thing: It shows her 
capital account at the time of death. 

147d THE COURT: Also the date she made this gift. That is the 
only time we are concerned with now. 

MR. BIXLER: From 1935 up to the present time when her 


estate — 
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THE COURT: He also wants it in the other case. 

MR. NUSSBAUM: It applies to every issue. You are ad¬ 
mitting it as applicable to every issue in the case ? 

THE COURT: That’s right. 

MR. NUSSBAUM: There are two as far as we know. 

THE COURT: That’s correct. 

♦ * * 

154 THE COURT: Mr. Deck, do you know of your own knowledge 
of any change in the financial condition of Mrs. Fadeley from January 
1, 1952 to February 15, 1952? 

THE WITNESS: No, sir. In other words, if anything, we only 
make a statement, as I stated, ordinarily, once a year. We have in the 
last two or three years, and I think we did in 1952, made one on June 
30, six months. But there wasn T t any substantial change in Mrs. 

Fadeley’s financial condition during that time. 

♦ * * 

156 FENTON M. FADELEY 

was recalled as a witness and having been previously duly sworn 

testified further as follows: 

FURTHER DIRECT EXAMINATION 
* * * 
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162 By Mr. Bixler: 

i 

Q. Was your mother active or inactive? Al My mother never 

! 

was active in any part of the partnership. j 

* * I * 

! 

MR. BIXLER: We consider it important, Your Honor, to 

i 

j 

proceed upon these lines because we consider it onte of our arguments 

I 

that the business, what has been called good will -j- that this is an 

item which, regardless of the partnership agreement, could not be 

! 

i 

transferred on the death of a partner from one partner to another, 
or to anyone. 

THE COURT: What difference does it makp? Suppose good 
will cannot be transferred. You can make that argument, can you 

i 

i 

not? | 

i 

_ i 

MR. BIXLER: To substantiate that argument. 

THE COURT: You are talking about something that is not 

I 

in the record. You are here talking about good will and we have not 

I 

i 

heard -- the first word we have heard here about good will, instead 
of going in and proving the things you consider material, you are talking 

i 

163 about something that hasn't a thing in the vorld to do with 

j 

i 

i 

i 
i 

i 
! 

♦ * j * 

j 

I 

I 

I 


the case. 




MR. BIXLER: I think it is important to show why they are 
successful. 

THE COURT: You are successful for either one of one, two, 
or three reasons. You buy stuff cheaper and you can sell it for more, 
or you can operate your business better, or — 

MR. BIXLER: If you are successful because you have — 

THE COURT: What has that to do with it? 

MR. BIXLER: Wide contact. 

164 THE COURT: What lias that to do with the rights of Mrs. 
Fadeley when she died, and a determination as to what was transferred 
to her estate, if anything? Is that not the only issue here? If you 
have an item of good will, what was it? There is no evidence here of 
any good will. 

MR. BIXLER: Your Honor, I would like to ask for a recess 
for five minutes so we can discuss this. 

THE COURT: All right. 

* * * 

Q. Do you identify this agreement, Mr. Fadeley? A. I can. 
This is the original partnership agreement that is based on the same 
provisions that the current one is. It has been continuous from that 
time to this with this one exception, that this partnership was between 
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: 
i 

i 

i 

| 

William E. Barker and my father which was not a family affair at all, 

' i ’ 

i 

165 and therefore the question back of this case of the — 

i 

* * I * 

i 

! 

_ i 

167 THE COURT: Isn't somebody going to introduce some testimony 

| 

as to what was transferred, what happened at the end of the year of this 

I 

partnership ? 

i 

MR. BIXIER: The other two partners, Your Honor, are going 

! 

to mtroduce evidence as to what was the partnership's capital account 

I 

at the time of her death. 

i 

THE COURT: All right. 

I 

i 

♦ * i * 

i 

CHESTER BLINSTON j 

having been previously sworn, was recalled as a witness and testified 
further as follows: 

i 

168 By Mr. Bixler: 

I 

I 

Q. Mr. Blinston, when did you first begiii work in the fuel 
business? A. 1931. 

! 

Q. When did you become a partner in that;business? A. 

Became a partner in Fadeley & Co. and Colonial ?*uel Co. on April 
1, 1948. Colonial Fuel Oil, January 1, 1948. John Meikeljohn 
Company January 1, 1949. 
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Q. Would you name the partners who entered into this? 

♦ * * 

Q. Do you have this interest at the present time, interest in 
these businesses? A. I have an interest in these companies as a 
partner. 

Q. What are your duties with regard to these? A. Particu¬ 
larly, I am managing partner of Colonial Fuel Oil and general manage¬ 
ment along with Mr. Deck over the other companies. 

Q. Do you work with the books, the accounts and the records 
of Colonial Fuel Oil? A. I do. 

Q. Can you identify this account, please ? A. This is the 
capital account of Ellen H. Fadeley, 1944. 

Q. 19 when? A. This is the capital account of Colonial 
Fuel Oil, of Ellen H. Fadeley, for the years 1951 to 1954 inclusive — 
169 1953 inclusive. 

Q. When were the entries in that account made? A. The 
entries in this account were made in the regular course of business. 
Her withdrawals were entered and profits at the end of the year were 
entered as they occurred. 

Q. How was the interest determined? A. The interest was 
determined on her average balance at four per cent and included 


I 
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| 

in one item as her profits for the year on December 31 of each year. 

MR. BIXLER: I would like to introduce this in evidence, 

! 

Your Honor j 

i 

THE COURT: Have you any objection? 

MR. NUSSBAUM: I have not seen it. If I ^ould just see it — 

i 

no objection, Your Honor. 

i 

THE COURT: That may be received as Petitioner’s Exhibit 

i 

i 

Number 11. 

i 

I 

(The document above referred to was 
marked as Petitioner’s Exhibit No. 11 
for identification and received in 
evidence.) 

i 

By Mr. Bixler: 

Q. To whom was Ellen H. Fadeley’s capital account trans¬ 
ferred? 

| 

THE COURT: The contract says it goes tb her executors. 

i 

♦ * * 

i 

i 

i 

170 THE COURT: I want to know what was in ^he partnership when 
she died, what was the value of the partnership. What as its condition, 
how was the money that belongs to Mrs. Fadeley f- how much was it, 
and so forth. 

i 

I 

MR. BIXLER: The amount in the partnership is shown in the 


i 

i 

| 

i 


account. 
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♦ * * 

182 JOHN F. O’ CONNOR 

was called as a witness by and on behalf of the Respondent and, 
being first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
* * * 

By Mr. Nussbaum: 

Q. Now, Mr. O’Connor, where are you employed at the present 
time? A. The D. C. Government. 

Q. In what capacity? A. At the present time I am a tax 
examiner in the Corporation Franchise Tax Division. 

Q. Were you ever in the Inheritance Tax Division? A. Up to 
December 18 this past year, 1954. 

Q. When did you start there? A. In Inheritance Tax, I started 
on January the 5th of 1948. 

Nine? 

Yes; I guess it is nine. It is 1949. 

Q. Did there come a time when the inheritance tax return for 
the petitioners — that is for Mrs. Fadeley, the decedent, came to your 

183 attention? A. Yes; there did. 


Q. You did examine that return ? A. Yes; I examined the 
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return. 

Q. And did you, yourself, make an assessment against the 
petitioners in this case ? A. I did. 

THE COURT: Well, he didn’t make the assessment. He made 
the recommendation. 

i 

By Mr. Nussbaum: 

Q. I mean did you work it up; make the computation? A. I 
worked the assessment up. 

! 

i 

Q. Will you tell us what materials you used in making this 

i 

assessment; how you arrived at it? A. Well, I used the inheritance 

I 

tax return that was filed and also statements that were prepared by 

j 

the surviving partners, I presume, or one of the sijirviving partners. 

i 

Anyway, they were submitted by Mr. Souder of the American Security 

I 

i 

& Trust Company. 

I 

MR. NUSSBAUM: Let me see this statement here. Your 

i 

Honor, I want to have this identified as Respondent’s Exhibit A. It 

I 

is entitled ’’Gross Business Receipts of Combined partnerships for 

l 

i 

Last 10 Years. ” 

i 

l 

THE COURT: All right. Let him mark it. | 

i 

MR. NUSSBAUM: It beings with 1944 and goes through 1953. 

i 

i 

i 

I 

i 

i 

j 

t 

i 


j 

I 
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184 (A statistical schedule 

entitled "Gross Business Receipts 
of Combined Partnerships for Last 
10 Years" was marked for identifica¬ 
tion as Respondents Exhibit A.) 

By Mr. Nussbaum: 

Q. Now, Mr. O’Connor, I show you Respondents Exhibit A 
for identification and ask you, if you can, to tell us what it is. A. 
This is one of the schedules submitted by Mr. Souder in reference to 
the gross receipts and the net receipts of the partnerships involved. 

Q, Who is Mr. Souder? A. Mr. Souder is the trust officer, 
one of the trust officers, of the American Security & Trust Company, 

MR. NUSSBAUM: Your Honor, I might add that Mr. Bixler 
does not object to admitting this in evidence, 

THE COURT: Do you concede — 

MR. BIXLER: We concede this was given by Mr. Souder to 
Mr. O’Connor, 

THE COURT: Does it reflect the operations of the partner¬ 
ships ? 

MR. BIXLER: Yes, Your Honor, 

THE COURT: All right. It is received in evidence as 


Respondent’s Exhibit A. 
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i 


185 (The document previously marked for 

identification as Respondent's Exhib it 
A was received in evidence as Re¬ 
spondent's Exhibit A.) 

i 

By Mr. Nussbaum: 

i 

Q. Go ahead and tell us what you did and how you did it in 

arriving at these computations and making up these computed 

j 

assessments. A. From the schedule here, I took the profits, net 

profits, before taxes for the years 1948 through 1952, inclusive, the 

i 

five years preceding the date of death, and I averaged those net 

profits for those five years, which gave me an average net profit 

i 

of $200,078.72 for the five years involved. From this average net 

I 

profit I allowed the working partners salaries of $60,000 and arrived 
at an average income, after salary allowance, of $jl40,078.72. This 
$140,078.72 I capitalized at 15 per cent, which gave me a capitaliza¬ 
tion of $933, 858.13. From the partnership agreement that was sub- 

j 

mitted with the return, I determined that Mrs. Fadeley had a 22-2/3 

I 

per cent interest. So, I merely multiplied that $933,858.13 by 22-2/3 

! 

per cent, or 22.67 per cent, and arrived at $211,705.63 as my deter- 

i 

mination of Mrs. Fadeley's fair market value of hits. Fadeley' s 

interest in the partnership. Now, the book value reported on the 

i 

I 

186 return I subtracted from that figure. They reported on the 

I 



92 


return a book value of her interest, $108, 117.95, and the excess 
over that, or $103, 587.68, I determined to be Mrs. Ellen H. 
Fadeley T s interest in the good will of the partnership. 

Q. And after determining her interest in the good will 
of the partnership, did you do anything after that? A. Well, from 
the partnership agreement, it was determined that the estate, itself, 
was going to receive no more than $108,117.95 from the partner¬ 
ship. So, this $103, 587.68 was divided among the four partners. 

In other words, it was taxed equally to the four surviving partners. 

* * * 

188 THE COURT: I would like to ask you a question: Did you 
take into consideration any of the physical or intangible assets, 
such as coal or coal yards or equipment; anything of that kind? 

THE WITNESS: Well, that was all reflected in the various 
capital accounts of the partners. 

THE COURT: What use did you make of those ? Apparent¬ 
ly you didn’t make any, did you? 

THE WITNESS: No, Your Honor; I didn’t. 

THE COURT: What you merely did was to capitalize the 
income — 


THE WITNESS: Income. 


! 
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THE COURT: — at 15 per cent. Why did you select 15 

i 

per cent? 

189 THE WITNESS: Well, there is a basis for that, Your 

j 

Honor. The tax service will give that as one of the bases for 

i 

determining good will in a partnership or closed corporation or a 

i 

sole proprietorship. 

THE COURT: That is your reason for taking it? 

THE WITNESS: That is right. That is one of the accepted 

| 

procedures. 


* * j * 

I 

i 

190 MR. BIXLER: Your Honor, our position is the value that 
Mrs. Fadeley transferred, and all she could transfer, was the 

i 

value of her capital account plus the profits to the date of her death, 

i 

I 

if she ever transferred anything. 

THE COURT: She couldn't transfer that. Tjhe estate got 

i 

i 

that. 

J 

MR. BIXLER: I know, Your Honor. We contend that is all 
she possessed at her death. | 

i 

THE COURT: Suppose you are wrong. j 
MR. BIXLER: If we are wrong, Your Honoi*, if there was 
a transfer, there was a transfer at the time the original partnership 


i 

i 

i 

i 

i 


i 

i 
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agreement was entered into. 

THE COURT: All right. Let's suppose you are wrong. 

Let's suppose the theory of the District is right. What I am trying 
to avoid is a conflict, if possible. If you agree with the District 
theory is right, these computations are correct, that is all I want 
to know. 

MR. BIXLER: 

♦ * * 

191 We do concede the correctness of the figures used, and 

we do not contest the 15 per cent figure used. 

* * * 

193 FINDINGS OF FACTS AND OPINION 

The above three cases were consolidated for hearing and dis¬ 
position, because they involved the same matter and problem. 

The petitioners complain of inheritance taxes assessed in 
relation to the estate of Ellen H. Fadeley, deceased, upon transfers 
made by her during her lifetime. The Assessor determined that the 
transfers were made in contemplation of death. The petitioners, 
on the other hand, insist that they were made in contemplation of 
life or of things associated with life. 
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Findings of Facts 

1. The petitioner, Fenton M. Fadeley, is an individual 
residing in Waterford, Virginia. He is the father of the peti¬ 
tioners, Richard W. Fadeley, and F. Mercer Fadeley. He is 
the son of Ellen H. Fadeley, deceased, and is the residuary legatee 
under her will. 

194 2. The petitioner, Richard W. Fadeley, is an individual 

residing in Lovettsville, Virginia. He is the grandson of Ellen 
H. Fadeley, deceased. 

3. The petitioner, F. Mercer Fadeley, is an individual 
residing in Silver Spring, Maryland. He is a grandson of Ellen 
H. Fadeley, deceased. 

4. The decedent, Ellen H. Fadeley, died domiciled in the 
District of Columbia on April 15, 1953, at the age of 84 years. 

5. The decedent, Ellen H. Fadeley, was born in 1868, and 
lived the last twenty-five years of her life in the District of Co¬ 
lumbia. Her husband died in 1939. She had one child, the peti- 

I 

s 

tioner, Fenton M. Fadeley, and two grandchildren,! the petitioners, 

Richard W. Fadeley and F. Mercer Fadeley. 

< 

6. The physical condition of the decedent during the score of 

I 

years before her death was as described by her physician, Dr. 

I 

Henry Ecker, in his testimony at the hearing in this proceeding 



as follows: 


"BY MR. BIXLER: 

"Q Did you know the deceased, Ellen H. Fadeley? 

"THE COURT: He said he knew her and you asked him if she 
was a patient of his. 

"THE WITNESS: Yes. 

"BY MR. BIXLER: 

"Q Did you treat her ? 

"A I did. 

"Q During what period? 

"A Intermittently from 1946 until the time of her death. 

"Q Are you familiar with her case history? 

"A I am. 

"Q How have you familiarized yourself with the case history? 
"A Personal recollections, and I have reviewed the records 
that we have, our confidential records in her case. 

"Q How old was Mrs. Fadeley when she died? 

"A Eighty-four. 

"Q And what was the cause of her death? 

"A You don T t want complicated medical terms, Your Honor? 
"THE COURT: I want something I can understand. 
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195 "THE WITNESS: She died of pulmonary edema which is a 
congestion of the lungs, secondary to heart failure. 

"BY MR. BIXLER: 

"Q She had -- had she had trouble long? 

"A She had underlying cause for many years. 

"Q What is ’many years? 1 Would you tell the Court? 

"A Well, she had been known to have heart trouble since as 
far back as 1930. 

"Q Would you tell the Court how this trouble — in layman’s 
language tell the Court how this affected her physical activity. 

"A Because of this condition which affected her heart, grad¬ 
ually and somewhat progressively over the years, due to a failing in 
the efficiency of the circulation, her physical activity had to be 
restricted more and more as the years went on and this condition 
became more and more severe. 

”Q Was this a sudden sort of restriction? 

”A No, it was a gradual and progressive tiling. 

”Q Was Mrs. Fadeley ever hospitalized? 

”A Not to my knowledge. 

"Q Was she confined to bed. 

”A Yes, she was. 
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"Q When? 

"A She was confined to bed intermittently from about 19 — 
prior to 1946 when I came in personal contact with the case; when she 
had been confined to bed on occasion for this condition, and from that 
time on, she was confined to bed for what I would say was progressively 
increasing intervals until the time of her death. 

"Q When was she first continually confined to bed, when she 
couldn't get up at all? 

''A I would say roughly about the middle of 1952, July, 1952. 

We have a note listing T No activity'. 

”Q What treatment did you prescribe for her, Doctor? 

"A The generally accepted medical management of a progressive 
heart condition like this, which includes administration of certain drugs 
which act as a heart tonic, so to speak, certain other drugs which pro¬ 
mote the elimination of the fluid that tends to accumulate in the tissues 
as a consequence of this condition, and certain general measures such 
as restriction of activity and attention to other attention to other body 
systems to relieve the load that might be put upon a slowly weakening 
heart. 

"Q What was her reaction to your curtailment of her activity? 

"A Well, I wouldn't say she was resentful, but she was an 
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extremely active person, mentally, and she wanted to be on the go 

| 

and she chafed, shall we say, at the physical restriction of her 

i 

j 

activity." 

j 

j 

| 

* * j * 

196 f, Q Would you describe her physical activities? 

"A She was active, more active than we would have desired, 

i 

in terms of shopping trips downtown. She was an extremely ardent 
card player and spent hours playing cards with friends, which 

annoyed us because we felt that she was overdoing things. She was 

j 

extremely interested in general affairs pertaining to politics and 

l 

i 

i 

religion and would get into heated discussions with friends and 

i 

family, too, I presume, regarding these things. So that actually, 
it was physically bad for her because she got herself mto a state 
of excitement many times with reference to these things. 

"Q Were you able to ascertain her mental outlook? Did she 
ever discuss with you her mental outlook on life ? 

"A Not as such, but as an observation, as I say, that is an 
important part of her treatment, that she continually wanted to do 
more physically than we felt was good for her circulation and in 
connection with that she would present pleas to be allowed to do 
this or do that because she was so interested in things that were 
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going on." 

* * * 

"Q Do you have other patients in a similar physical condition 
as Mrs. Fadeley was? 

"A Yes. 

"Q Would you compare her with those patients? 

"THE COURT: I want the age. There may be other people 
who are in the same condition that are 20 years old. 

"MR. BIXLER: Her age, the age of Mrs. Fadeley — do you 
have other patients of her similar age? 

"THE WITNESS: Yes. 

"BY MR. BIXLER: 

"Q How do they compare with Mrs. Fadeley? 

"MR. NUSSBAUM: I object to that as a leading question. 

"THE COURT: No, that is not leading. He says ’how ? . 

He asked him how did they compare. That is not a leading question. 

"THE WITNESS: May I answer this question? 

"THE COURT: Yes. 

"THE WITNESS: I would put it this way: Mrs. Fadeley had a 
remarkably lot of spirit which was described by Dr. Lewis Ecker 
who had known her since — 
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"THE COURT: Now you are coming into hearsay. Only your 

i 

I 

own impression, please. 

i 

"THE WITNESS: Well, it is my impression also that she had 

a remarkable vitality and interest in life and interest in public affairs, 

| 

politics, religion, competitive things, such as card games and that 

i 

i 

sort of things that were suitable to her limitations, that was far greater 

s 

than almost any person I have known of her equivalent age and with her 

l 

physical limitations and disability. It was really almost an inspiration 

I 

for me as a beginning practitioner, when I first came in contact with 

i 

her, to see someone who accepted the fact that they had a progressive 
debilitating condition and put that aside and kept this tremendously 

j 

vital interest in the world at large. 

| 

"BY MR. BIXLER: 

i 

"Q Did she continue these interests in her outlook? 

197 "THE COURT: That is a leading question, j 

i 

"MR. BIXLER: 


"Q How long did these interests and this outlook progress? 

I 

How long did they exist ? 

j 

i 

"A She retained them all the way through her illness. For 

i 

example, if I may substantiate that, she had a television set in her 
bedroom which was operated by remote control and at the time when 


i 


i 
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she was confined to continuous bed rest, she would look at programs 
like f Meet the Press’ and other things, not soap operas, for entertain¬ 
ment, but things that were mentally stimulating, Controversial topics 
that may come up and that were made available to her through this 
medium and kept her mind active up until within a short time of her 
death. 

"THE COURT: A ’short time f doesn r t mean anything to me. 

"THE WITNESS: I would say to within two or three weeks of 
her death," 

7. On February 4, 1952, the decedent wrote to Dr. Lewis 
Ecker, her physician, the letter following: 

"Dear L. Ecker — 

"Susie continues to request me to write you a line and tell 
you I am well and she is taking good care of me. I saw you a week ago 
this morning, Sunday I had an uncomfortable day - a little nausea but 
she seemed to know just what to bring me when I had to eat and by 
evening I was feeling all right again. A lovely drive up her Monday 
morning. I was soon all established up here - comfort - peace of 
mind and every one too nice to me. I have much more in this life 
than I deserve. They seem to want me up here - why I don’t know, 
but they do. I was invited down to Leesburg to luncheon and then 
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Bridge but of course I declined. (Doctor’s orders) I am missing so 


many pleasant things. I found in my desk and reread a little pamphlet 
by Emmett Fox. His books 20 or more years ago did wonders for 

i 

I 

me. This little pamphlet I am going to ask you to read. I am certain 


it will not bore you and equally certain it will interest you. I hope 

you know I wouldn’t ask you to spend 8 or 10 minutes of your precious 

i 

j 

time. It concerns the periodic changes of this world and of mankind. 

i 

The children Dicky, Anne and their little boy - not quite 3 are living 
up here. He is quite an unusual child — abright interesting mind 
and he has great charm. He is a joy to me and a constant source 
of amusement. I don’t know just how long I will stay up here but I 
am very happy. I suppose though, ere long I will be seeing you. It 


is pleasant to live and through all these tiresome things that have 

j 

i 

happended to me the last few years you have brought me and I dcn’t 


think anyone else could have - I am going to surprise you some day 


and get well - but always something could happen when I would have 

I 

i 

to have your help - Now I am being ’as weak as Moses.’ This is one 

I 

of the Beatitudes, isn’t it ? They never did make sense to me until 
I got their spiritual key in Emmett Fox’s books - Good as you have 


been to me - Is it worth while? 


’’Anyway I am still breathing, Miracles do happen you know. 


I 

i 
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Wait and see. Here I am - getting better and I feel for you Dr. Ecker 
and always will - an abiding and affectionate gratitude. This is a bad 
looking scrawl but I can hardly see - please forgive it. I have about 
decided to go over to Hopkins and consult Dr. Guyer about my eyes. 
He is the man who operated on them. Dr. Rones and Dr. Sprunt have 
done nothing for me and the glasses they have prescribed are of little 
use and I can really hardly read more than three or four minutes — 
then everything is blurred. 

Always sincerely 
E.H.F. 

I shall be glad to see you again." 

198 8. The appearance, interests and attitude of the decedent 

were as described by the petitioner, Fenton M. Fadeley, in his 
testimony at the hearing in this proceeding as follows: 

"BY MR. BIXLER: 

"Q Would you describe her physical appearance? 

"A My mother was small, probably weighed somewhere 
between 90 and 100 pounds; gave the impression of being very active 
and not only that, but everybody else who knew her felt that she look 
a great deal younger than she was. 

"Q How did she give this impression of being very active ? 

Can you be a little more specific ? 
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"A Yes. 

i 

j 

"Q Please do. 

i 

| 

"A In spite of limitations on activity, both my doctors and 

I 

also by me, she was very active. She walked rapidly, very rapidly 
for her age, and also she gave that impression from her conversation 

i 

! 

and discussions. 

I 

"I mean, she was just an active person. 

”Q What were her interests? j 

”A They were widespread. In other word?, she was very 

j 

interested in religion; she was a great reader; she had a great number 

I 

of friends; she was an inveterate card player, loved cards, loved 
bridge; and she was also one of those instinctive entertainers. She 

had people in for dinner very often and card parties j — that is as close 

i 

as I can describe her. 

| 

”Q How often would she have card parties? 

"A That varied somewhere with periods when the doctors -- 

i 

she had done more than she should, and the doctors would ask her to 

7 i 

I 

cut down. But I would guess that on an average, over the last — you 
asked, I think, of 10 years -- that on the average in the last ten years, 
up until a few months before her death, she would certainly average 

maybe one and a half a week or two some weeks and one some weeks. 

. 

”Q In the last, let’s take 1952, how often would she have 




these parties ? 

"A Between 1952 and — you were talking about in the year 

1952? 

T ’Q Let’s take the first half of 1952. We have already es¬ 
tablished that she was confined to bed from the summer of 1952 on. 

"A She visited us up in Virginia early in 1952. She was up 
there in the early part of February. 

”Q Did she have these parties at that time, these card parties. 
"A Well, we had people in to play cards with her up there and 
she had, in the early, in the first half, say, of 1952, we brought her 
up until the middle of May, as I understand it. I am not too good on 
remembering dates, but I don’t believe there was any change in the 
average. 

M In other words, she did have people in, in the early part 

of 1952. 

”Q How many people would she have in on these occasions? 

T \A Anywhere from if it was cards, it would be anywhere 
from one table, and once in a while she would give a party for six 
tables, that is 24 people, of course. When she gave dinner parties, 
she would have in either, usually, betweei, anywhere from two to not 
199 big ones, but guests of maybe six. 


"Q You mentioned that you had a numbeij of discussions with 
her. Can you tell us, aside from the gift discussions with her regard- 

i 

| 

i 

mg the gifts, can you tell what else these discussions covered, these 
topics? 

I 

"A My mother did a lot of reading, both of books and of news- 

i 

papers. She was very interested in current events. Was interested in 

j 

i 

both the national picture and interested in international affairs. She 

i 

talked to me some about religion, but her basic interest, as I say, 
was what was going on in the world." 

9. The decedent was a generous person. Prior to the two 
gifts here involved she made small gifts to her grandsons. When Mercer 
was discharged from the Air Force in 1945 she offered to send him to 
college and start him in business, and when he built his home in 1951 
she offered to pay off the $15, 000 mortgage thereon. Among others, 
she made gifts to the persons and the amounts following: Virginia 
Boswell, a cousin, $15, 000, the former wife of the petitioner, Fenton 
M. Fadeley, $12, 000, C. A. Blinston, a partner, $10, 000, St. Alban's 
Church, $10, 000, Patrick A. Deck, another partner, $1,000, Ray 
Moore, former employee, $1, 000, Virginia Shippell, a niece $1, 000, 
daughter of Virginia Shippell, $500, Blanche Royal, decedents cook, 

$1, 000, Paul Hogue, her chauffeur, $1,000 Mrs. Addis Payne, 
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approximately $1, 500. 

10. The decedent was a woman of comfortable means. On 
January 1, 1952, a month and a half prior to the time of the making 
of the gifts here involved, her net worth was $236,436.52, and her 

t 

annual income was between $35, 000 and $40, 000. Her net worth 
at death was $189, 376.17. She lived in an apartment and had a cook 
and chauffeur and an automobile. 

i 

11. In 1945, F. Mercer Fadeley received his Air Force 

* * 

discharge. He was 20 years old at the time. Before going to work 
for Fadeley & Co., in July, 1948, he held four different jobs for 
short periods of time, including 11 months on his father’s farm. 

He married November, 1950 and his first child was born October, 

| 

1951. His wife had two children by a prior marriage. He completed 
construction of his home in June, 1951. 

12. In 1945, Richard W. Fadeley attended Staunton Military 
Academy. He was 16 years old at the time. In February, 1947 he 
entered college to study agriculture and specialize in poultry raising. 

He married October, 1947 and his first child was born March, 1949. 

In January, 1952 he graduated from the University of Maryland and by 


200 June, 1952 he had purchased land and entered the poultry business. 

13. In 1945, the decedent discussed with her son, the petitioner, 


it r 
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were mentioned by the decedent. At the same time she discussed 
with Mr. Blinston the setting up of her grandson, Mercer, in 
business, and after Richard was married and had responsibilities 
she discussed the same subject in relation to that grandson. 

(b) Mr. Blinston saw the decedent frequently, that is to 
say, twice a month during several years before her death and until 
about three months prior to her death. His testimony concerning 
her condition during 1952 was as follows: 

"THE COURT: What was the nature of your visits? 

"THE WITNESS: Friendly visits, that’s all. I had known 
her for a good many years. 

"THE COURT: You had occasion to observe her temperment? 
201 ’’THE WITNESS: Yes, I did. 

"THE COURT: Well, at the beginning of the year 1952, do 
you remember now what her condition was as far as you know? 

"THE WITNESS: As far as I know, and from my visits there, 
there was no change in her attitude, her aspect on life, attitude, or 
even physical change. 

"THE COURT: Did she get around then? 

"THE WITNESS: Well, in the early part of 1952 -- 

"THE COURT: That was the time this boy graduated. Does 


that identify the period? 


Ill 


"THE WITNESS: Yes, I would say the vefy early part of 

I 

| 

1952 she did; in the latter part of 1952, of course, she was con¬ 
fined to her bedo 

| 

i 

"THE COURT: When did you notice the change taking place? 

| 

"THE WITNESS: I would say about midwa^ 1952." 

15. The discussion concerning gifts to the decedent’s grand¬ 
sons, Richard and Mercer Fadeley, between the decedent and her son, 

i 

Fenton M. Fadeley, continued until 1948 when the son persuaded the 

mother to make a will, which she had been contemplating, and to 

I 

leave each grandson $75, 000, that is to say, each the $50, 000, which 
she intended to bequeath them, plus the $25, 000, which she had want- 

I 

ed to give them during her lifetime, with restrictions on the use of 

i 

interest and principal of such sums until the graitdsons should reach 

i 

a certain age. The will was executed on June 23j 1948, and set up 

i 

a joint trust of $150, 000 for the grandsons. 

i 

i 

16. The matter of gifts to her two grandsons was discussed 
by the decedent and her son, Fenton M. Fadeley, after 1948; and in 
December, 1951, she wrote to him the letter following: 

"Dear Fenton: 

i 

i 

"As you know, in my will executed in JL948 I set up two 
trusts in the sum of $75, 000 each for Mercer and Richard the income 

i 

i 

; 

s 

i 

i 

i 
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from which they were to enjoy after having attained the age of 35 
years and thereafter the principal to be paid to them when they 
reach the age of 45. At the time I made the will I have in mind the 
instability of youth but since making the will both of these boys 
have married - have families to support and one has his education 
to finish and I feel it would be better at this time to give them some 
of the money at this time when it would do them the most good and 
start in business which I know Dick wants to do. I feel that both 
of the boys have indicated a responsibility in financial matters 
which justifies this and I really believe it is better to help them 
now at a time when it could probably be of the most benefit. With 
this in mind I was thinking of giving them each $25, 000.00 without 
any conditions and the next time I see Paul I want to discuss this 
with him and possibly arrange the matter. 

With love always, 

Mother” 

202 The person named Tt Paul M in the foregoing letter was Paul 
V. Rogers, Esquire, a member of the Bar of the District of Columbia, 
and the attorney who had previously drawn the decedent’s will. 

17. After the receipt of the letter of December 20, 1951, 
Fenton M. Fadeley had several discussions with the decedent, who 
reiterated her intention to make the gifts to her grandsons for the 
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i 

i 

i 


same reasons as stated in her letter of December 20, 1951. 

i 

18. The petitioner, Richard W. Fadeley, discussed in a 

! 

general way with the decedent his desire and intention to enter the 
poultry raising business when he should have graduated from 

i 

i 

Maryland University. In January, 1952, he went to the apartment 

I 

of the decedent and attended a dinner party in company with his 
brother and father, and remained about five hoursl While he was 
there the decedent told him that she intended to make a gift to him 
of $25, 000 to help in the establishment of the poultry raising busi¬ 
ness which he was then settmg up. She appeared |to him in good 

j 

health and as lively as she had ever been and he noticed no lessen- 

i 

ing of vitality or slackening of her spirit. 

19. In 1948, the petitioner, F, Mercer Fadeley, was em- 

i 

ployed by Fadeley and Company. Prior to that tin^e, that is to say, 
between the time he was discharged from the Air Force in 1945 and 

i 

| 

1948, he was employed in one job after another and not remaining 

I 

in any for any period of time. The decedent was dissatisfied with 

i 

Mercer’s employment in a garage and in the used par business, 

i 

and offered to send him to school and see that he got a start in busi- 

i 

! 

ness. He learned of the decedent’s intention to make a gift in the 

I 

latter part of January, 1952, at a family gathering in the decedent’s 


i 
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apartment, when she told him she was going to give him $25, 000. 

At that occasion she appeared well and there was no difference in 
her appearance from what it had been over the past four or five 
years. She was the ’’queen of the party” and appeared to enjoy her¬ 
self. She told Mercer that she thought he and his wife had settled 
down and had responsibilities; and that she thought that they were in 
better shape to accept those responsibilities; and that she would like 
to help them along with a gift of $25, 000 to get a good start. 

203 20. On February 15, 1952, the decedent made a gift of 

$25, 000 to each of the petitioners, Richard W. Fadeley and F. Mercer 
Fadeley. Such gifts were effected by a letter of instructions from the 
decedent to Patrick Deck, Treasurer of Fadeley & Company dated 
February 15, 1952, and reading as follows: 

”Mr. Patrick Deck 
Fadeley & Co. 

Washington, D. C. 

Dear Patrick 

’’Please transfer from my account the sum of $50, 000 
as follows. $25, 000 each to an account in the name of my 
grandsons F„ Mercer and Richard Fadeley. It is my desire 
to make each of them a gift in this amount at this time. 


Sincerely yours, 
/s/Ellen H. Fadeley” 


21(a) On April 17, 1952, the decedent executed a codicil to 
her will of June 23, 1948, in which she provided as follows: 

"I desire to change ITEM IV of my Will wherein 
I devise and bequeath to FENTON M. FADELEY and 
the AMERICAN SECURITY AND TRUST COMPANY the 
sum of ONE HUNDRED FIFTY THOUSAND DOLLARS 
($150, 000) as Trustees, and to make the sum so be¬ 
queathed in the amount of ONE HUNDRED THOUSAND 
DOLLARS ($100, 000) and the trusts in the amount of 
FIFTY THOUSAND DOLLARS ($50, 000) each rather 
than SEVENTY FIVE THOUSAND DOLLARS ($75, 000), 
having given each of my two grandsons TWENTY FIVE 
THOUSAND DOLLARS ($25, 000) in cash." 

(b) On Octob er 27, 1952, the decedent executed a testa¬ 
mentary paper or document entitled "MODIFICATION OF LAST WILL 
AND TESTAMENT OF ELLEN H. FADELEY", which provided as 
follows: 

"Because my two grandsons have, in the last four years, 
settled down, developed, and acquired a sounder financial 
outlook, I have already given each of them outright, one 
third (twenty-five thousand dollars apiece) of the amounts 
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spoken of in Item IV-A, leaving these two trusts to be 
created of fifty thousand dollars each for my grandsons, 

F. Mercer Fadeley and Richard W. Fadeley. 

”It is my wish, desire and command also that during 
the lifetime of my son, Fenton Fadeley, he is hereby 
granted the privilege of lessening the ages at which 
either or both of my grandsons shall receive the interest 
on these trusts, and also may lessen the age at which 
either or both of them may receive the principal. 

"It is my further wish and command that if on the 
death of my son, Fenton M. Fadeley, either or both of 
my grandsons have not begun to be paid the interest on 
these trusts or have not yet received the principal, that 
at that time they shall, if living, be given the principal 
of the trust outright. " 

22. On June 29, 1952, the decedent wrote to her physician 
Dr. Lewis Ecker, a letter where in she stated, among other things 
as follows: 

"When I was active and younger, I was able to help 
a good many people, but as you know during perhaps ten 
years I have not been able to do these things, but I have 
helped one friend and a few members of my family who 
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need money more than I, by giving certain amounts 
each year. This is one of my pleasures. You know, 

Dr. Ecker, that illness is an expensive business — 
in more ways I am sure than you can possibly know. 
When I made my will 4 or 5 years ago, Fenton and 
Dicky were boys. I left them each $75, 000. Now they 

i 

i 

are both married and have families to support and have 

i 

; 

I think a reasonable appreciation of financial responsi- 

j 

bility, and just before this thing happened to me I gave 

them each $25, 000 dollars of what they weife to get when 

I 

! 

I pass on. This helped Mercer very much to settle his 

I 

mortgage on the little house he has built aftd will be of 
great help to Dicky. I may surprise you Dr. Ecker by 
living with your help quite a while yet. In:spite of the 

terrible state this poor world is in, there is much that 

i 

is beautiful and I find so much beauty and happiness and 

i 

interest that I rather want to live on a whije longer. I 

i 

got in quite a panic a while ago when I felt that my funds 

i 

were dwindling, but last week Fenton assumed me that 
there is no basis for this, but now for the question I 

I 

want to ask you." 
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23. The Assessor determined that the gifts of $25, 000 to 
each of the petitioners, Richard W. Fadeley, and F. Mercer 
Fadeley, were made by the decedent in contemplation of death; 
and in relation to such transfers on October 14, 1954 assessed 

an inheritance tax aginst the petitioner Richard W. Fadeley, in the 
amount of $500, plus interest and penalties in the amount of $29 or 
a total of $529, and an inheritance tax against petitioner, F. Mercer 
Fadeley, in the amount of $500, plus interest and penalties of $29 
or a total of $529. 

24. The will of the decedent dated June 23, 1948, in ITEM I, 
thereof, provided as follows: r l direct my Executors hereinafter 
named to pay * * * * * succession taxes out of the corpus of my 
estate”. The petitioner Fenton M. Fadeley was the residuary legatee 
under the will of the decedent and as such received the sum of 

$53, 508. 71, and as such residuary legatee on October 15, 1954 
paid the inheritance taxes in the combmed amount of $1, 000, plus 
interest and penalties, of $58.00, or a total of $1, 058. 00 assessed 
against the petitioners Richard W, Fadeley and F. Mercer Fadeley. 

25. The transfer on February 15, 1952, by the decedent 

of theTsums of $25, 000 to each of the petitioners, Richard W. Fadeley 
and F. Mercer Fadeley was not made in contemplation of death, but 
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in contemplation of life and matters and things associated with life. 

26. This proceeding was filed on January 10, 1955. 

205 Opinion 

On February 15, 1952, Ellen H. Fadeley made a gift of 
$25, 000 to each of her grandsons, Richard W. and F. Mercer Fadeley. 
She died April 15, 1953, at the age of 84 years. She died of pulmonary 
edema, secondary to heart failure. She had suffered from heart 
trouble since 1930, and her physical condition had grown progressively 
worse, so that in August, 1952, she was permanently confined to her 
bed. Notwithstanding such condition of her heart, she was an extremely 
active person, physically as well as mentally, up to the time of her 
permanent confinement. She was of substantial means, and at the time 
of the gifts here involved her net worth was $236,436.52, and her annual 
net income was between $35, 000 and $40, 000. She employed a cook and 
had an automobile with chauffeur. She entertained persons frequently 
at card and dinner parties - one or two each week. She took a great 
deal of interest in her family, religion, politics and international affairs 
up to a few weeks before her death. She was a generous person and 
made many substantial gifts to relatives and others. 

The decedent had one child, a son, the petitioner, Fenton M. 
Fadeley, who is the father of the petitioners, Richard W. Fadeley and 
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F. Mercer Fadeley. They are her only grandchildren. 

In 1945, the decedent discussed with her son the matter of 
making four substantial gifts, that is to say, a gift of $25, 000 to 
each grandson and gifts of $15, 000 each to a cousin and to St. 

Alban’s Church. The son approved of the gift to the cousin, 
recommended a reduction to $10, 000 for the gift to the church, but 
opposed the gifts to the sons, because he believed that they were 
immature and not able to take charge of such funds, and that it 
would be better to wait until they had acquired stability in that re¬ 
spect. Although anxious to make the gifts to her grandsons, she 
would not do so in the face of their father’s opposition. She did, 
however, importune a mutual friend and business associate of her 
and her son to use his influence with the son to get him to approve, 
or consent to the gifts. She continued from time to time to discuss 
the gifts with her son. 

In 1948 the decedent, at the suggestion, of her son, made a 
will in which she left $75, 000 in trust for each grandson, with age 
restrictions as to the use of interest and prmcipal. 

206 In the meanwhile the grandsons married and settled down to 
normal lives, Richard having graduated from the University of Mary¬ 
land and entered the poultry raising business. He was married in 


1947, and his first child was born in 1949. Mercer after holding 
one job after another, much to his grandmother's dissatisfaction, 
took a position in Fadeley and Company, of which his father and 
the decedent were partners, married had two children and built 
himself a home. 

In December, 1951, the decedent wrote to her son that she 
thought that the grandsons had indicated responsibility in financial 
matters which justified the gifts of $25, 000 to each; that she believed 
it was better to help them at a time when it would be of most benefit, 
and that she thought she would have her attorney arrange the gifts 
the next time she saw him. Later, in the latter part of January, or 
the first part of February, 1952, at a dinner party in her apartment, 
which the son and grandsons attended, the decedent announced that 
she would make gifts to each grandson of $25, 000. She appeared in 
good health, and as lively as she had ever been. She told Richard 
that the gift was to help him in establishing the poultry raising busi¬ 
ness which he was setting up, and she told Mercer that she thought 
that he and his wife had settled down and had responsibilities and 
that they were in a better position to accept such responsibilities, 
and that she would like to help them along with the gift of $25, 000 
to get a good start. 
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In June, 1952, about four months after she made the gifts 
to her grandson, in a letter to her physician the decedent wrote: 

"When I made my will 4 or 5 years ago, Fenton^ 
and Dicky were boys. I left themeach $75, 000. Now 
they are both married and have families to support and 
have I think a reasonable appreciation of financial re¬ 
sponsibility, and just before this thing happened to me 
I gave them each $25, 000 dollars of what they were to 
get when I pass on. This helped Mercer very much 
to settle his mortgage on the little house he has built 
and will be of great help to Dicky 0 " 

On April 17, 1952, the decedent executed a codicil to her 
will in which she provided as follows: 

207 "I desire to change ITEM IV of my Will wherein I 

devise and bequeath to FENTON M 0 FADELEY, and the 

AMERICAN SECURITY AND TRUST COMPANY the sum 

of ONE HUNDRED FIFTY THOUSAND DOLLARS ($150, 000) 

as Trustees, and to make the sum so bequeathed in the 

amount of ONE HUNDRED THOUSAND DOLLARS ($100, 000) 

and the trusts in the amount of FIFTY THOUSAND ($50, 000) 
(1) F. Mercer Fadeley 
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each rather than SEVENTY FIVE THOUSAND 
DOLLARS ($75, 000), having given each of my two 
grandsons TWENTY FIVE THOUSAND DOLLARS 
($25, 000) in cash. " 

Later, on October 27, 1952, the decedent executed a testa¬ 
mentary paper modifying her will as follows: 

Tt Because my two grandsons have, in the last 
four years, settled down, developed, and acquired 
a sounder financial outlook, I have already given each 
of them outright, one third (twenty-five thousand dollars 
apiece) of the amounts spoken of in Item IV-A, leaving 
these two trusts to be created of fifty thousand dollars 
each for my grandsons, F. Mercer Fadeley and Richard 
W. Fadeley. 

"It is my wish, desire and command also that during 
the lifetime of my son, Fenton Fadeley, he is hereby 
granted the privilege of lessening the ages at which either 
or both of my grandsons shall receive the interest on 
these trusts, and also may lessen the age at which either 
or both of them may receive the principal. 

"It is my further wish and command that if on the 
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death of my son, Fenton M. Fadeley, either or 
both of my grandsons have not yet begun to be paid 
the interest on these trusts or have not yet received 
the principal, that at that time they shall, if living, 
be given the principal of the trust outright.” 

The Assessor determined that the gifts of $25, 000 to each 
of the petitioners, Richard W. Fadeley and F. Mercer Fadeley, 
were made by the decedent in contemplation of death and according¬ 
ly assessed inheritance taxes in the amount of $500, plus interest 
in the amount of $29 in relation to each transfer. Because of the 
requirement in the decedent’s will that death duties be paid out of 
the corpus of her estate, Fenton M. Fadeley, as the residuary 
legatee, paid both assessments amounting to the total of $1, 058, 
and here seeks a refund thereof, contending, as do the other peti¬ 
tioners, that the gifts vrere not made in contemplation of death, but 
rather of matters and things connected with life. The issue thus 
raised brings into focus the inheritance tax laws relating to transfers 
made in contemplation of death. 

Section (1) a of Title V of the Revenue Act of 1947, as amended 
by the Act of July 26, 1939,^provides, among other things, that all 

i Section 47-1601(a) D. C. Code, 1951 Edition. 


1 
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property "transferred by deed, grant, bargain, gift, or sale (except 
in case of a bona fide purchase for full consideration in money or 
money 1 s worth) * * * made in contemplation of death", shall be 
subject to the inheritance tax. 

Section 1(h) of Title V of the Act(^) provides: 


208 


"The transfer of any property or interest therein, 


within 2 years prior to death, shall, unless shown in 
the contrary, be deemed to have been made in contempla¬ 
tion of death". 

Inasmuch as the transfers here involved were made within 
two years prior to the death of Ellen H. Fadeley, the burden of show¬ 
ing that the transfers were not made in contemplation of death is 

upon the petitioners. It is now the duty of the Court to determine 

I 

whether or not the petitioners have overcome the presumption which 

I 

the law raises, having in mind the condition of mind and body of the 

i 

decedent at the time of the transfers. 

i 

i 

A transfer in contemplation of death within the meaning of the 
District of Columbia inheritance tax law is not different from a trans¬ 
fer in contemplation of death under the Federal estate tax law. Heller 

i 

v. District of Columbia, 91 U. S. App., D. C., 238, 198 F. 2d 983; 


iction 


;ode, 


tion. 
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and the rules pertaining to the latter apply with equal force to the 
former. Upon the decisions and regulations relating to such trans¬ 
fers the motive which induces them must be such that leads to testa¬ 
mentary disposition, - a substitute, in a way, for a will. It is suf¬ 
ficient, if contemplation of death be the inducing cause of the transfer, 
whether or not death is believed to be near. A gift which springs 
from a motive essentially associated with life rather than with death 
is not made in contemplation of death. Inquiry must be made and all 
the circumstances surrounding the gift and pertaining to the condition 
of the body and mind of the donor must be examined to ascertain the 
motive which induced him to make the gift. The mere fact that death 
ensued shortly after the gift does not necessarily result in a conclusion 
that it was made in contemplation of death. The mind and motive of the 
donor is controlling. A condition of the mind or the body of the donor, 
whether from age or disease, which naturally prompts a testamentary 
disposition to an object of his bounty is a decisive test of contemplation 
of death, unless it be shown that a purpose associated with life was the 
dominant motive for the transfer. United States v. Wells, 283 U. S. 102, 
51 S. Ct. 446, 75 L. Ed. 867; Col. NatT Bank v. Commissioner , 305 
U. S. 23, 59 S. Ct. 45, 83 L. Ed. 20; Delaware Trust Co . v. Handy, 

53 F. 2d 1042; Hemer v. Donnan, 61 F. 2d 113, affirmed, 285 U. S. 
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312, 52 S. Ct 0 358, 76 L„ Ed. 772, more on question of irrebuttable 
presumption; Kaufman v. Reineke , 68 F. 2d 642; Routzahn v. Brown , 

95 F. 2d 776; Real Estate L. T. & T. Co. vs. McCaugh , 79 F. 2d 602; 
209 Parrish Estate v. Commissioner, 187 F. 2d 390; Singer v. 
Shaughnessy , 198 F. 2d 178; Col. NatT Bank v. Nichols, 127, Fed. 
Supp. 498. 

The Wells case above cited is recognized as the leading case on 
the subject here under consideration. While it has been criticized in 
some quarters as being too liberal to taxpaying estates, it has never 
been overruled and is relied upon by all Federal Courts down to the 
present time, the latest case that followed it being Col. Nat’l Bank v. 
Nichols, supra, decided December 29, 1954. In respect of purposes 
which can be said to be associated with life Chief Justice Hughes had 
this to say in that case: 

"* * * The purpose which may be served by gifts are of 
great variety. It is common knowledge that a frequent in¬ 
ducement is not only the desire to be relieved of responsi¬ 
bilities but to have children or others who may be the ap¬ 
propriate objects of the donor’s bounty, independently es¬ 
tablished with competence of their own without being com¬ 
pelled to await the death of the donor and without particular 




consideration of that event. There may be the 
desire to recognize special needs or exigencies or 
to discharge moral obligations. The gratification 
of such desires may be a more compelling motive 
than any thought of death. " 

After considering all of the facts and carefully scrutinizing 
circumstances surrounding the making of the gifts by the decedent 
to her two grandsons, the Court has come to the conclusion, and 
found found as a fact that the gifts were induced by motives associated 
with life. The Court has considered the advanced age and the bodily 
ailment of the decedent but cannot escape the conviction that the de¬ 
cedent did not intend the gifts as a substitute for testamentary dis¬ 
position, but was prompted by a desire to have her grandsons to some 
extent, at least. "Independently established with competencies of their 
own, without being compelled to wait the death of the donor" and sprang 
from "the desire to recognize special needs of exigencies” of her grand 
sons. The Court, moreover, has given a great deal of thought to the 
fact that the decedent by a codicil made shortly after the gifts reduced 
the bequests of beneficial interest of $75, 000 to each grandson by 
exactly the amounts, respectively of the gifts. The Court does not 
believe that such circumstances indicates that the decedent intended 
the gifts as a testamentary disposition. From all the facts, and 
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especially from the written declarations of the decedent, the con¬ 
clusion is irresistable that she had for some years before her death 
wanted her grandsons presently to have the benefit of the gifts without 
waiting for her death. In Estate of Amy He DuPuy , 9 T.C. 276, Judge 
Murdock was called upon to consider the contention by the Commissioner 
of Internal Revenue that several gifts made by the decedent was in 
210 contemplation of death. One of the gifts, namely, to one Junius 
McHenry, prompted the decedent to change her will by eliminating a 
provision for him. As here, such fact was considered, Judge Murdock 
saying: 

"* * *. The only additional circumstances worth 
mentioning is the fact that Amy, after setting up the 
trust, changed her will to eliminate a provision for the 
benefit of McHenry. The record shows, however, that 
the trust was not a mere substitute for a testamentary 
disposition. Her main purpose was to achieve imme- 

j 

diate objectives desirable to her during her lifetime, 
i. e., additional aid to McHenry and settlement of family 

i 

litigation which was distressing to her." 

For the reasons stated the Court holds: 

i 

(a) That an inheritance tax in the sum of $500 plus interest 

* 

i 

i 

i 

i 
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in the amount of $29, or a total of tax and interest in the amount 
of $529 in relation to the Estate of Ellen H. Fadeley was erroneously 
assessed against the petitioner, Richard W. Fadeley, and collected 
from the petitioner, Fenton M. Fadeley. 

(b) That an inheritance tax in the sum of $500 plus interest 
in the amount of $29 or a total of tax and interest in the amount of 
$529 in relation to the Estate of Ellen H. Fadeley was erroneously 
assessed against the petitioner F. Mercer Fadeley and collected 
from the petitioner Fenton M. Fadeley. 

(c) That the petitioner Fenton M. Fadeley is entitled to a 
refund of the aforesaid inheritance taxes in the total amount of $1, 000 
plus interest in the total amount of $58, or a total of taxes and interest 
of $1, 058, with interest thereon at the rate of 4 per centum from Oc¬ 
tober 15, 1954, to date of payment of such refund. 

Decision will be entered for petitioners. 

/s/ Jo. V. Morgan, _ 

Judge 

* * * 

211 DECISION 

These proceedings came on to be heard upon the petitions filed 
herein, and upon consideration thereof and of the evidence adduced at 
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A 

« 



i 



A 


4 


> 


the hearing on said petitions, it is by the Court this 11th day of July, 
1955 

ADJUDGED AND DETERMINED: 

(a) That an inheritance tax in the sum of $500 plus interest in 
the amount of $29, or a total of tax and interest in the amount of $529 

in relation to the Estate of Ellen H. Fadeley, was erroneously assessed 
against the petitioner, Richard W. Fadeley, and collected from the 
petitioner, Fenton M. Fadeley. 

(b) That an inheritance tax in the sum of $500 plus interest in 
the amount of $29 or a total of tax and interest in the amount of $529 

in relation to the Estate of Ellen H. Fadeley, was erroneously assessed 
against the petitioner, F. Mercer Fadeley, and collected from the 
petitioner, Fenton M. Fadeley. 

i 

! 

212 (c) That the petitioner, Fenton M. Fadeley! i S entitled to a 

refund of the aforesaid taxes in the total amount of $1, 000 plus interest 
in the total amount of $58, or a total of taxes and interest of $1,058 

i 

with interest thereon at the rate of 4 per centum per annum from Oc- 

I 

tober 15, 1954, to date of payment of such refund, j 

/s/ Jo. V. Morgan, 

Judge 


I 

I 

I 
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Docket Nos. 1470, 1471, 

1472 


DOCKET 


Date 
1955 
Jan. 10 

Feb. 23 

Mar. 16 

Mar. 17 
Apr. 18 

May 16 

June 1 

June 6 
July 11 

Aug. 9 


Proceedings 


Memorandum 


Pet. filed, TP., AA., & Inheritance Tax 
CC., served. $1,058.00 

Hearing set for March 16, TP., 

AA., & CC., notified. 

Hearing - Geroge F. Donnella and 
Hymie Nussbaum for District. 

Second day of hearing. 

Preliminary Statement - Request 
for F. O. F. by petitioner. 

Motion for extension of time to file 
Resp’s brief to June 1. Granted - 
May 18, CC.. & TP. served by 
mail. 

Resp T s mot. to extend time to file 
brief to June 8 - Granted, copies 
served parties. 

Brief by respondent. Service. 

Findings of Facts, Opinion & Decision, 

AA., CC., &TP., served. 

Resp’s Pet. for review of a decision of 
the D. C. Tax Court, certificate of 
service. 
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Aug. 19 


Aug. 29 


Sept. 8 

Sept. 20 


Statement of Points on Review, 
Designation of Record on Review, 
certificate of service. 

Designation of Additional Portions 
of the Record on Review filed by 
attorney for petitioners. Service. 

Order Extending Time for Filing 
Transcript of Record on Review. 

Copies served attorneys. 

Order for Delivery of Original Exhibits. 
Service. 


* 


* 


♦ 


i 

i 

I 

i 

j 

i 

i 

j 


i 


I 

I 

i 

i 

l 

I 

i 

i 


I 



IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,978 


OCTOBER TERM, 1955 


DISTRICT OF COLUMBIA, 

v. 

FENTON M. FADELEY, 


Petitioner, 


Respondent; 


No. 12,979 

DISTRICT OF COLUMBIA, 


v. 

PATRICK A. DECK, 


Petitioner, 

Respondent; 


No. 12,980 

DISTRICT OF COLUMBIA, 


v. 

CHESTER A. BLINSTON, 


Petitioner, 

Respondent; 


No. 12,981 

DISTRICT OF COLUMBIA, 

Petitioner, 


v. 

DOLORES U. FADELEY, 

Respondent. 

PETITIONS FOR REVIEW OF DECISIONS OF THE DISTRICT OF 

COLUMBIA TAX COURT 


FILED NOVEMBER 21, 1955 
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1 TAX COURT FOR THE DISTRICT OF COLUMBIA 

FILED 
JAN 10 1955 
District of Columbia 
Tax Court 


) 

) 

) 

) 

). Docket No. 1473 

) 

) 

) 

) 


Fenton M. Fadeley, 


Petitioner, 


District of Columbia, 


Respondent. 


PETITION 

The above named petitioner appeals from an assessment 
of tax against him and avers as follows: 

1. The petitioner is an individual having his principal 
office at 160 M Street, N. E., Washington, D. C. 

2. The tax in controversy is an inheritance tax in the 
amount of $517.94 assessed against petitioner. 

3. The notice of assessment was dated October 14, 1954, 
as will appear from the copy thereof hereto attached as Exhibit M A TT . 
The taxes were paid by petitioner under protest in writing on 
October 15, 1954. 

4. The assessment of this tax was based upon the following 


errors: 
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a. The Assessor of the District of Columbia incorrectly 
and arbitrarily increased the valuation of Ellen H. Fadeley’s part¬ 
nership interests, as shown in the District of Columbia Inheritance 
Tax Return filed by her executors on June 15, 1954, by $103, 587.68, 
which amount was incorrectly said to represent Ellen H. Fadeley’s 
interest in partnership goodwill. 

b. The Assessor of the District of Columbia incorrectly 
determined that the partnership agreement drawn December 31, 1947, 
and signed by Ellen H. Fadeley, Fenton M. Fadeley, Dolores U. 

Fadeley, Chester A. Blinston and Patrick A. Deck, is a testamentary 
instrument by which Ellen IT Fadeley’s partnership interests passed at her 
2 death to surviving partners. 

c. The Assessor of the District of Columbia incorrectly 
determined that on the death of Ellen H. Fadeley there was trans¬ 
ferred to Fenton M. Fadeley, Dolores U. Fadeley, Chester A. 

Blinston and Patrick A, Deck, Ellen H. Fadeley’s interest in part¬ 
nership goodwill. 

5. The facts upon which petitioner relies as the basis of 
this proceeding are as follows: 

a. Ellen H. Fadeley died April 15, 1953. At her death she 


owned partnership mterests in the following three partnerships: 
Colonial Fuel Oil Co., Colonial Fuel Co., Fadeley & Co. 
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b. At her death the values of the partnership interests of 

Ellen H. Fadeley were as follows: 

Colonial Fuel Oil Co. $29, 890. 53 

Colonial Fuel Co. 15, 978.87 

Fadeley & Co. 56, 271.01 

Total Partnership 

Interests $102,140.41 

c. These valuations represent Ellen H. Fadeley's capital 
investment plus profits accumulated and not withdrawn to April 15, 

1953. 

d. The partnership agreement which was executed December 
31, 1947, limited and restricted each partner’s interest, at all times 
and upon the death of a partner, to the partner’s capital account plus 
profits accumulated and not withdrawn. Ellen H. Fadeley did not 
possess any greater or more valuable interest in the partnerships 
than as stated above. 

WHEREFORE, the petitioner prays that this Court may hear 
the proceeding, and cancel the assessment and order a refund of the 
amount of Five Hundred Seventeen Dollars and Ninety-four Cents 

I 

($517.94) paid under protest October 15, 1954, and order payment of inter- 

3 est at four per cent (^/o ) per annum from October 15, 1954, 

i 

together with costs of suit and for such other and further relief as 

i 

the Tax Court may deem proper. 

j 

* * * 

l 

i 

j 


i 

i 
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5 FILED 

FEB 11 1955 

AMENDED FIFTH AVERMENT 

5. The facts upon which petitioner relies as the basis of 
this proceeding are as follows: 

a. Ellen H. Fadeley died April 15, 1953. At her death she 
owned partnership interests in the following four partnerships: 
Colonial Fuel Oil Co., Colonial Fuel Co., Fadeley & Co., John 
Meicklejohn Ca. Petitioner also owned interests in these partner¬ 
ships at the date of Ellen H. Fadeley’s death. 

b. At her death the values of the partnership interests of 


Ellen H. Fadeley were as follows: 

Colonial Fuel Oil Co. 
Colonial Fuel Co. 
Fadeley & Co. 

John Meicklejohn Co. 


$29,890.53 
15,978.87 
56, 271.01 
5,977.54 
$108, 117.95 


c. These valuations represent Ellen H. Fadeley’s capital 
investment plus profits accumulated and not withdrawn to April 15, 
1953. She did not possess any greater or more valuable interest in 
the partnership than as stated in averment rT 5.b.” above. 

d. The partnership agreement executed December 31, 1947 


between Fenton M. Fadeley, Ellen H. Fadeley, Dolores U. Fadeley, 
Chester A. Blmston and Patrick A. Deck operated to limit and restrict 
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i 

i 
i 

i 
I 

each partner’s interest at all times and upon the de^th of a partner, 

i 

i 

to the partner’s capital account plus profits accumulated and not 

i 

withdrawn. 

e. This partnership agreement recreated Colonial Fuel 

! 

Oil Co., Colonial Fuel Co., and Fadeley & Co., previously operated 
as partnerships by Fenton M. Fadeley and Ellen H. Fadeley as partners. 

i 

6 f. An addition was made to this agreement on January 1, 1949 

i 

when provision was made for the formation of John Meicklejohn Co., 

i 

and for application of the terms of the original agreement to the new 
partnership. 

i 

go The partnership agreement executed December 31, 1947 
and the addition thereto dated January 1, 1949 were in existence and 

i 

i 

operation at all times from the dates they were executed, including 

i 

the date of Ellen H. Fadeley’s death, until the end of the calendar 

j 

I 

year 1953 at which time the partner ships were reformed as provided 

i 

for in the original agreement. 

h. Fenton M. Fadeley, as residuary beneficiary under Ellen 
H. Fadeley’s will, received a share of her estate yalued at $ 53, 508.17 
upon which a District of Columbia Inheritance Tax of $520.17 was paid. 

i. The Assessor of the District of Columbia incorrectly and 

i 

arbitrarily deter mmed that Fenton M. Fadeley as a surviving partner 
in the partnerships shown in averment ”5. a. ” above, received an 

i 

i 

i 

i 

I 

i 

i 
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additional $25, 896.92 on Ellen H. Fadeley’s death, representing an 
increase in the valuation of Ellen H. Fadeley’s partnership interests 
of $103, 587.68 over and above the true value of her interests 
($108,117. 95) as shown in averment ”5.b. ” above. 

j. As the result of this additional amount the total District 
of Columbia Inheritance Tax assessed against Fenton M. Fadeley, and 
paid under protest, was $1, 038.11 or $517.94 additional tax over the 
correct amount of tax ($520.17) determined under averment ”5.h. ” 
above. 

* * * 

8 FILED 

JUN 15 1955 

MOTION FOR LEAVE TO FILE REPLY BRIEF 
Respondent, District of Columbia, moves the Court for leave 
to file within 15 days a brief in reply to the supplemental brief of the 
petitioners filed in the above-entitled cause. 

The grounds for this Motion are that respondent was without 
knowledge as to the filing of petitioners’ supplemental brief until the 
date said brief was served upon it, and respondent desires to submit 

its views in regard to the issue raised therein. 

* * * 

9 GRANTED JUNE 27, 1955 
Jo. V. Morgan, 

Judge 


I 
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i 

j 

♦ ♦ I * 


TRANSCRIPT OF PROCEEDINGS j 

I 

I 

* 4c | * 


Date: Tuesday, August 9, 1955 


* * i * 

16 THE COURT: That is what I want to cleaii up today. Every- 

j 

body agrees that it is the value at the time of death. All right. That 
is clear. All right. Would you tell me, Mr. Akre ! , where you raise 

i 

the question of consideration? 

MR. AKRE: Where we raise the question? 

| 

THE COURT: Yes. 

i 

MR. AKRE: Well, your Honor, we raise the question of 


consideration — 

THE COURT: I mean in your petition. 

MR. AKRE: Oh, in the petition? 

THE COURT: Yes. I 

MR. AKRE: I thought you meant the brief. 

THE COURT: Either in fact or in the assignment of error. 

j 

4c 4c 4e 

i 

17 MR. AKRE: Your Honor, we do not consider that to be a 

fact question. It is a proper question for brief. It is an argument of 
law. The issue on that point would simply be that the decedent here, 
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if she made a transfer, made a transfer for a consideration which, 

under the statute, is not taxable „ 

THE COURT: You only raise one question in your petition, 

Mr. Akre - only one question - the valuation, whether goodwill should 

be valued, and all your allegations are related to that issue. 

♦ * * 

THE COURT: You come into court and you say that the 
Assessor erred, not in failing to hold that there was consideration, 
but the Assessor erred in the value of this excessively - that is your 
point. 

* * * 

18 The next question I intend to ask you is: Where do you raise 

such an issue ? 

MR. AKRE: I am clear in my own mind, I raised it in my 

brief. 

THE COURT: You raised it in the brief and in the opening 
statement ? 

MR. AKRE: That is right. 

THE COURT: But you have not raised it in the petition. 

MR. AKRE: I have not had time to examine carefully - I 
have not had time* 

THE COURT: It is very simple. First assignment of error: 
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"The Assessor of the District of Columbia, incorrectly 

and arbitrarily increased the valuation of Ellep H, Fadeley's 

i 

partnership interests, as shown in the District of Columbia 

i 

Inheritance Tax return filed by — " 

i 

i 

MR. AKRE: Would you wait a minute, ydur Honor? The 

i 

I 

first page, Section 4(a). 


* 


* 


* 


THE COURT: I do not know where you interrupted me. It 

i 

is all right. 

MR. AKRE: 4(a). 

i 

THE COURT: Let us look at 4(a). That does not raise it. 

I 

That is a question of valuation. And you decided that the next one 
19 does not - 4(b): j 

"The Assessor of the District of Columbia mcorrectly 

! 

determined that the partnership agreement drawn December 

i 

i 

31, 1947, and signed by the partners, is a testamentary 
instrument by which Ellen H. Fadeley T s partnership inter- 

ests passed at her death to the surviving partners." 

j 

and the next one is: j 

i 

I 

"The Assessor of the District of Columbia! incorrectly 

I 

determined that on the death of Ellen H. Fadeleyt, there was 

I 

transferred to Fenton Fadeley and other partners, her interest 
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in the partnership and goodwill. TT 

There is nothing there that says that he erred in failing 
to hold and determine full and adequate consideration of the transfer. 

MR. AKRE: It seems to me that we get down to a question 
of whether we include in our petition our detailed arguments of law 
or not, where we argue that the Assessor, for example, incorrectly 
determined that on the date of death there was transferred interest 
in the partnership and goodwill, and follow that up in our brief, we 
have sufficiently averred in our petition the Assessor’s wrongful 
action. 

THE COURT: All right. I asked you a simple question, 
to point out — 

MR. AKRE: I would say, your Honor, in (c) and also in 
(a) and what follows after that time is a proper subject for legal 

argument in the brief. That was our theory. 

♦ * * 

27 THE COURT: I am not referring to any of them, I am 

asking him what assignment of error and what allegation of fact 
raises the issue of consideration. That is all I ask. 

MR. UPDEGRAFF: I wanted to make our position clear 
here. There has never been any indication on the part of the District, 
as indicated by counsel for the petitioners, that we were trying any 


I 


issues that were not raised in the petition in this case, and 4.5 
clearly has to do with alleged arbitrary action of the Assessor in 
increasing the valuation placed in the return, when the statute 

i 

requires, of course, the Assessor to fix the valuation at the date 

| 

of death, according to his determination. 

i 

There is nothing in there about consideration at all. 

* * i * 


MR. AKRE: But you are assuming that tfyis issue was not 

28 raised in the petition, - am I correct in that. 

I 

THE COURT: You are correct up to this point, and I am 

j 

i 

trying to find out or trying to have you point out the assignment of 

I 

error and allegation of fact that it does raise the issue. I cannot 
find it, to be perfectly frank with you. ; 

MR. AKRE: I have answered it according to the way we 

| 

i 

feel about it. 

i 

i 

At least for the moment, you do not agree with us, and I 
assume you proceed from that to the next point, which is -- 
THE COURT: You are correct about thati 
MR. AKRE: Thank you. 

i 

Now, that is not a final determination, as!I understand . 

THE COURT: I was going to end up by saying that I would 

i 

like to have your views on it and, if you want to write a memorandum 
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on it, all right - either side, and the answer - and I want to get it. 

MR. AKRE: You see, because from out standpoint, from 
the point as I see it, we do not come to the point of discussing the 
National Bank of Washington, unless there is an assumption that 
this question has not been properly raised in the petition, and we do 
not — 

THE COURT: You raise in your opening statement your 
third ground, and I will show it to you. 

You state your first contention on page 5, and then in the 
next paragraph you say: 

"It is our second contention that Ellen H. Fadeley 
possessed nothing more than a life estate in these partner¬ 
ships, and it is our third contention that if a transfer did occur, 
it occurred when the partnership agreement was originally drawn 
up and was made for a valuable consideration by or with mutual 
promises." 

now, when Mr. Nussbaum came to make his opening statement, he did 
not touch upon the question, which raised the question whether he under¬ 
stood it was in the case or not. I intended to bring that out this morning, 
but did not succeed. 

"Your Honor, our theory of the case is simply that 
the surviving partners in the four partnerships here, and those 
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that our petitioners actually received an economic 

I 

i 

i 

benefit resulting from the death of Mrs. jFadeley, 

j 

and that the date of her death was the date when these 
economic benefits sprung from her to these various 


four partners, surviving. 


"We intend to show what that economic interest 

i 

was, based upon a computation, and ho^y we arrived at 

i 

I 

the computation, and the supporting material with 

I 

which we can back it up." 

now, his observations were addressed merely to valuation and not 
to consideration. 

j 

MR. AKRE: That is right. ! 


30 THE COURT: The point of this is this -! and I looked 

i 

! 

through the petitions, and studied them very carefully, and I can 
find no assignment of error which would cover that. 

I 

i 

The three assignments of error relate, hs I see it, to 

i 

i 

I 

valuation only, and the facts relate to valuation, j There is mention 
to the agreement in the facts. 


57 FILED 

AUG 23 1955 

MOTION FOR LEAVE TO FILE AMENDMENT TO FOURTH AVER¬ 
MENT AND FIFTH AVERMENT OF PETITIONERS' PETITIONS 
(AS AMENDED) 
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Come now the petitioners by their counsel, Charles T. Akre, 
and move this Court to grant leave to amend the fourth averment and 
fifth averment of their petitions filed January 10, 1955, and amended 
February 11, 1955. The amendment to the fourth averment and fifth 
averment of the petitioners’ petitions (as amended) and a memorandum 

in support of this motion are attached hereto. 

* * * 

FILED 
SEP 9 1955 

58 ORDER GRANTING LEAVE 

TO AMEND PETITION 

Upon consideration of the motion of the petitioner to amend 
the petition filed herein on August 23, 1955, it is by the Court this 
9th day of September, 1955 

ORDERED, That said motion be, and the same is hereby 
granted, and the Clerk is hereby directed to receive and file as a 
pleading in this proceeding the amendment attached as an exhibit to 
said motion. 

* * * 

59 FILED 

SEP 9 1955 

MEMORANDUM RELATING TO PETITIONERS’ 
MOTION TO AMEND PETITION 

The petitioners have filed identical motions to amend their 
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petitions by assigning errors and alleging facts sufficient to raise 
the issue as to whether the petitioners gave full consideration in 
money or money’s worth for the transfer of property or economic 
benefit in certain partnerships in which the decedent, Ellen H. 

Fadeley, and the petitioners were partners at the time of her death. 

To such motion were attached the amendments to the petitions. 

In his opening statement counsel for the petitioners set forth 
the issues in these proceedings as follows: 

60 ”It is our contention, first, that the Assessor failed 

to take into consideration the partnership agreement which 
limited and restricted Ellen H. Fadeley’s interest at all 
times from the beginning of the partnership to the time of her 
death to the amount reflected in her capital account plus 
profits accrued to the date of her death. 

”It is our second contention that Ellen H. Fadeley 
possessed nothing more than a life estate in these partnerships 
and it is our third contention that if a transfer did occur, it 
occurred when the partnership agreement was originally drawn 
up and was made for a valuable consideration by or with 
mutual promises. ” 

No objection was raised by counsel for the respondent at that 
time or when he came to make his opening statement. Moreover, the 
petitioners raised the question of full and adequate consideration in their 


brief, and while the respondent did not reply to the argument of the 
petitioners on that point, they did not claim that the issue was false 
or that it had not been raised in the petition. There was introduced 
in evidence the partnership agreement, which is the only evidence 
necessary to support the issue. If the petitioners are correct that 
full consideration was given it must appear from the partnership 
agreement and from nothing else. 

The Court believes that substantial justice requires that the 
petitioners be given the opportunity to present the question of full 
consideration, and for that reason the Court will grant the motion 
for leave to amend and direct that the amendments attached as 
exhibits to the motion will be received and filed by the Clerk as a 
pleading in these cases- Appropriate orders will be entered. 

Jo- V. Morgan 
Judge 


♦ 


* 


* 


61 FILED 

SEP 9 1955 

AMENDMENT TO FOURTH AVERMENT AND FIFTH 
AVERMENT OF PETITIONER'S PETITION (AS AMENDED) 

A new paragraph, letter "d” is hereby added at the end of the 


fourth averment of the petitioner's petition (as amended) to read as 


follows: 


151 


4. d. The Assessor of the District of Columbia incorrectly 
and arbitrarily increased the valuation of Ellen H. Fadeley’s part¬ 
nership interests, as shown in the District of Columbia Inheritance 
Tax Return filed by her executors on June 15, 1954, by $104, 587.68, 
which amount was incorrectly said to represent Ellen H. Fadeley’s 
interest in partnership goodwill, and the Assessor failed to determine 
that the decedent transferred her partnership interests during her 
lifetime pursuant to a bona fide purchase for full consideration in 
money or money’s worth. 

A new paragraph, letter ”k” is hereby added at the end of 
the fifth averment of the petitioner’s petition (as amended) to read 
as follows: 

62 5.k. If Ellen H. Fadeley made a lifetime transfer of her 
partnership interests, she did so as the result of a bona fide purchase 
for full consideration in money or money’s worth including the mutual 

covenants and agreements contained in the partnership agreement. 

♦ * * 

63 FILED 

SEP 15 1955 

FINDINGS OF FACTS AND OPINION 
The above four cases were consolidated for hearing and dis¬ 
position, because they involved the same matter and problem. 


The Assessor assessed inheritance taxes against the peti¬ 
tioners in relation to transfers of interest in partnerships which he 
determined occurred upon the death of Ellen H. Fadeley. The peti¬ 
tioners, former partners of Ellen H. Fadeley, claim that nothing passed 
to them by reason of her death. 

64 Findings of Facts 

1. The petitioner, Fenton M. Fadeley, is an individual 
residing in Waterford, Virginia. He is the son of Ellen H. Fadeley, 
deceased, and the husband of the petitioner, Dolores U. Fadeley. 

2. The petitioner, Patrick A. Deck, is an individual residing 
in Chevy Chase, Maryland. 

3. The petitioner, Chester A. Blinston, is an individual 
residing in Washington, D. C. 

4. The petitioner, Dolores U. Fadeley, is an individual 
residing in Waterford, Virginia. She is the wife of the petitioner, 

Fenton M. Fadeley. 

5. Ellen H. Fadeley, hereinafter called "decedent", died 
domiciled in the District of Columbia on April 15, 1953. 

6. On December 31, 1947, the petitioners and the decedent 
entered into a partnership agreement reading as follows: 

"This Agreement is drawn today, the thirty-first 

of December 1947, to draw plans to recreate the three 
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partnerships of Fadeley and Company, Colonial Fuel 
Oil and Colonial Fuel Company, now operating as 
partnerships with E„ H. Fadeley and F. Mo Fadeley 
as partners. This becomes a partnership agreement 
as each is recreated on the dates hereafter designated. 

- ”In recognition of the invaluable services of the 
outstanding employees of each of these partnerships, 

P. A. Deck, C. A. Blinston, and D. U. Fadeley, and 
due to the decreased activity of F. M. Fadeley, due 
to the necessity of increased activity in farm develop¬ 
ment and management, these employees are to become 
partners in all three of these partnerships under the 
following terms. 

"They, as they become partners, are to join in 
the management and direction of all three partnerships 
and in the formulating of all current and future plans of 
operation and are to participate in the profits as here¬ 
after provided. 

"The partnership of Colonial Fuel Oil is to remain 
on a calendar year and the new partnership there will 
commence on January 1, 1948. 

"The partnerships of Fadeley and Company and 


154 


Colonial Fuel Company will continue as they are 
at present until the end of their present fiscal year 
on March 31, 1948, at which time each will be re¬ 
formed with the three aforementioned employees 
becoming partners at that time and under the same 
conditions as occurred when they became partners 
in Colonial Fuel Oil on January 1, 1948. 

"The last two partnerships will also go on a 
calendar year basis at that time and will distribute 
profits again on December 31, 1948. 

"On December 31, 1948, and on that date in 
every year thereafter, the profits of the three part¬ 
nerships will be distributed as follows. When the 
net profit of each is determined, there will first be 
a distribution to each partner maintaining a capital 
account in that partnership of an amount equal to 
interest, at the current rate paid on bank loans, on 
the daily average of his or her capital account in 
that partnership and then the balance of the net 
profit will be distributed on the following percentage 
basis: To P. A. Deck, 16°/o; to C. A. Blinston, 16°/o; 
to D. U. Fadeley, 11-1/3%; to E. H. Fadeley, 22-2/3%; 
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and to F. M. Fadeley, 34°/o. 

65 M In the future mention of changes in percentage 

due to the death of other partners or the taking in of 
new partners, it is agreed here that the percentage 
mentioned above for E. H. Fadeley will remain 
constant for her lifetime and for the balance of the 
calendar year in which her death occurs., 

"The entire assets of each partner will, of course, 
be available to any creditor of these partnerships to 
assure the payment of bills or bank loans incurred 
by the partnerships. To assure this, the wives of 
P. A. Deck, C. A. Blinston, and any future partners 
taken in, will, as a condition of their becoming part¬ 
ners, give letters of guarantee or any other necessary 
commitments to guarantee the above mentioned 
assurances. 

"In addition each partner now or hereafter is 
required to keep a capital account in the partnerships 
at all times of at least $1, 000.00 for every percent of 
their partnership interest. (The initial amounts of 
capital accounts would, therefore, as a minimum be: 
P. A. Deck, $16, 000.00; C. A. Blinston, $16, 000.00; 
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D. U. Fadeley, $11, 333.33; E. H. Fadeley, 

$22,666.67; and F. M. Fadeley, $34,000.00). 

’’The capital requirements of all three part¬ 
nerships are to be managed by the partners with 
bank loans, when needed, usually being made for 
convenience by one of the partnerships and being 
distributed among the partnerships as needed. It 
is therefore immaterial in which partnership a 
partner carries his or her capital account, so that 
for convenience in figuring interest, it shall be at the 
direction of the partners as to where each.such partner 
shall carry his account or distribute it among two 
or all three partnerships. 

’’Regular meetings of the partners will decide all 
matters on a majority vote with two exceptions mention¬ 
ed below. Each partner will be entitled to cast the 
number of votes or fractions of votes that correspond 
to his percentage of the distribution of profits. 

’’The first exception to majority vote shall be in 
the voting for a new partner and for his percentage 
figure. It will require an 80°/o affirmative vote to 
include a new partner and to determine his percentage. 
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This can only be done to start at the beginning of a 
calendar year and the partner considered must have 
been an employee of one of the partnerships for a 
minimum of two years. 

"When a new partner is thus added, the percentage 
when determined as above, shall be contributed by the 
partners by each contributing a percentage arrived at 
by multiplying this new percentage by their own percentage. 
Their new percentage will then be their old one less this 
contribution. 

"The second exception to the majority vote is a motion 
to end the partnerships which, it is agreed, can only be 
done by a vote of 100°/o. 

"Any partner, by a not less than 90 days notice, can 
withdraw from the partnerships at the end of any calendar 
year and it is mutually agreed that he or she will receive 
only his or her capital account to which has been added 
the profits for the then ending year, providing that a 
reserve up to minimum required capital, required by 
the rest of the partners will be left on deposit at bank 
interest to cover any known contingent liability originating 
during his or her term of partnership. The partnerships 
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will be immediately reformed by the remaining 
partners and his or her percentage will be distributed 
among them in proportion to their own percentages. 

"At the death of any partner, it is hereby agreed 
that the estate of that partner, will remain a partner 
to the end of that calendar year, at which time the 
partner’s capital account will be credited with the 
partner’s full profit for the year, and the capital 
account or accounts will become the property of the 
executors, provided that a reserve up to minimum 
required capital, required by the rest of the partners, 
will be left on deposit at bank interest at least one year 
to cover any known contingent liability originating 
during his or her or the estate’s term of partner¬ 
ship. The estate’s connection with the partnerships 
will cease at the end of the calendar year in which 
such death occurs. It is further agreed that the 
remaining partners will reform the partnerships as 
hereafter provided. 

"At the end of the year in which occurs the death 


of E. H. Fadeley, the remaining partners, including 



any future added partners who, at their selection, 
must likewise agree to this and additional} death 
provisions mentioned hereafter, hereby agree to 

I 

j 

reform the three partnerships with profits dis¬ 
tributed in the same manner except that tb each 
of the living original partners’ percentag^ will be 

added the portion of 22-2/3 /o arrived at by dividing 

; 

it equally among the other living original partners. 

j 

(If P. A. Deck, C. A. Blinston, D. U. Fadeley and 

Fo M. Fadeley are all living at that time, to each 

l 

i 

would be added 5-2/3°/o). 

I 

"At the end of the calendar year in which occurs 

the death of F. M. Fadeley, if D. U. Fadeley is 

j 

still living, the remaining partners, including any 
new partners who at their addition also agree to this, 
agree to reform the three partnerships with future 
profits to be distributed in the same manner but with 
percentages changed as follows: The then percentages 
of P. A. Deck, C. A. Blinston and D. U. Fadeley, if 
all are living, are to be added to the percentage last 
held by F. M. Fadeley, and of this total P. A. Deck 
is to then have 30°/Oj C. A. Blinston 30°/o, and 
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D. U. Fadeley 40°/o, as their new percentage. 

If this death occurs with D. U. Fadeley still living 
but after the death of either C. A. Blinston or P. A. 

Deck, then the percentages of the living of those two 
and D. U. Fadeley, and that last held by F. M. Fadeley 
are to be added and divided equally between D. U. 

Fadeley and the living one of P. A. Deck and C. A. 
Blinston. If neither live, then 2/3 will be added to 
D. U. Fadeley and 1/3 divided per percentages of other 
partners. 

”If the death of F. M. Fadeley occurs after the 
death of D. U. Fadeley, then the remaining partners 
agree as before to reform the three partnerships with 
the addition of a partner of their selection to act for the 
living children of F. M. Fadeley. This partner is to 
receive and distribute yearly 15°/o of the profits 
divided equally among the living children of F c M. 

Fadeley. At the death of the last child of F. M. Fadeley, 
this partnership interest ceases and the 15°/o if divided 
per percentage. The remainder of the percentage held at 
his death by F. M. Fadeley will be divided equally between 
P. A. Deck and C. A. Blinston, if both are living. If only 
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i 

i 

one lives, then he will receive 1/2 of this! balance, 
and the remainder will be divided per perpentages 

of the balance of partners. If neither live, then the 

| 

remainder will all be divided per percentages. 

"At the end of the calendar year in which occurs 

I 

the death of either P. A. Deck or C. A. Blinston, the 

I 

remaining partners as above described, including new 

I 

partners, agree to reform the three partnerships, add¬ 
ing the widow of him who dies as a partner with 1/3 

I 

I 

his then percentage. The balance of his l£st held 

I 

percentage is to be distributed to the remaining 
partners per percentages. If either or bqth C. A. 
Blinston and P. A. Deck outlive their wivfes, then 

their entire percentage will be per percentages divided 

| 

among the remaining partners. 

"At the death of any future partner, unless other- 

i 

wise provided, the percentage will be ’per percentage’ 
distributed to the remaining partners. 

"At the end of the calendar year in which occurs 

i 

the death of D. U. Fadeley, if it occurs before the death 
of F. M. Fadeley, the remaining partner^ agree to 

I 

reform the partnerships as above with her percentage 


162 


distributed ’per percentages’. If it occurs after the 
death of F.M. Fadeley, the remaining partners agree 
to reform the three partnerships as before with the 
addition of a partner of their selection, to act for the 
living children of_F.M. Fadeley. This partner is to 
receive and distribute yearly 15°/o of the profits of the 
partnerships and divide them equally among the living 
children of F.M. Fadeley. At the death of the last 
child of F.M. Fadeley, this partner’s interest ceases and 
the 15°/o is divided ’per percentages’. The balance of 
the percentage last held by D. U. Fadeley, and all of 
it, if there are then no living children of F.M. Fadeley 
at that time, is to be divided ’per percentages*. 

”It is also agreed at this time and is to be agreed 
by any future partners, that at any time by a majority 
vote, the three partnerships may be combined with 
one partnership under whatever name the partners 
elect to use and that no use in this instrument of the term 
’the three partnerships’ is to prevent this, nor is the 
67 meaning of this instrument to be changed in any way 
by such a move. Such a change, even though legally 
requiring the ending of the three partnerships is 
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is hereby made possible if the combination makes no 
other change except consolidation and use of another 
name. 

"It is also part of this agreement that at any time the 
partners by a majority vote may add new lines of business 
or by a similar vote shall discontinue any line that has 
ceased to show a profit. 

"It is agreed that no partner will ever assign or 
commit any part of his net worth without the voted 
permission of the rest of the partners, 

"Each page of this agreement, except the last, is to 
be initialed at the bottom by all the signatories. 

"This agreement is signed by the partners who 
thereby agree to all its provisions." 


Tt /s/ Ellen H. Fadeley 
/s/ Fenton M. Fadeley 
/s/ Chester A. Blinston 
/s/ Patrick A. Deck 
/s/ Dolores U. Fadeley" 

7. On or abo ut January 1, 1949, the petitioners and the 

I 

I 

decedent entered into an agreement reading as follows: 

i 

"ADDITION TO PARTNERSHIP AGREEMENT. 

i 

ADDITION * 1 Fenton M. Fadeley, Ellen H. Fadeley, 


i 

I 

I 
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Dolores U, Fadeley, Patrick A. Deck and C. A. Blinston 
hereby agree effective January 1st, 1949 to form a 
partnership called John Meiklejohn Co, to operate a 
retail coal, wood and fuel oil business at 212 - Van 
Buren St,, N. W., Washington, D. C. It is hereby 
agreed that the terms of the other three partnerships, 
namely - Fadeley and Co,, Colonial Fuel Oil and 
Colonial Fuel Co, - shall be followed exactly in this 
partnership as to percentage distribution of profits, 


management, interest on capital invested, etc. This 
addition to the partnership agreement is signed by the 


partners who thereby agree to all its provisions. 
WITNESSED: 


/s/ Dolores U. Fadeley 
/s/ P. A. Deck 
/s/ F. M. Fadeley 
/s/ Kenneth F, Taylor 
/s/ P. A. Deck 


/s/ Fenton M. Fadeley 
/s/ Ellen H. Fadeley 
/s/ Dolores U. Fadeley 
/s/ Patrick A. Deck 
/s/ C. A. Blinston" 


8(a) At the time of her death the decedent’s capital accounts 


in the four partnerships covered by the two preceding agreements, 
including added profits, interest and capital gain after December 31, 
1952, were as follows: 
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► 


68 


Colonial Fuel Oil 

Balance Dec. 31, 1952 $24,721.88 

Interest on capital 
accrued to 4/15/53 $ 142.59 


Profits accrued to 


4/15/53 

4, 873.06 


Capital gain 

153.00 

5,168.65 

Colonial Fuel Co. 



Balance Dec. 31, 1952 

14, 841.06 

Interest on capital 
accrued to 4/15/53 
Profits accrued to 

173.15 


4/15/53 

964.66 

1,137.81 

Fadeley & Co. 



Balance Dec. 31, 1952 

38,608.17 

Addition to capital 
2/11/53 

Addition to capital 

16, 000.00 


3/9/53 

15, 947.68 
31,947.68 


Less: withdrawals 



prior to death 

22,186.54 

9, 76L.14 

Interest on capital 
accrued to 4/15/53 
Profits accrued to 

38.19 


4/15/53 

7,863.51 

7,901.70 

John Meiklejohn Co. 



Balance Dec. 31, 1952 

Interest on capital accrued 

5,719.84 

to 4/15/53 

Profits accrued to 

66.75 


4/15/53 

190.95 

257.70 


$ 29,890.53 


I 


j 

i 

i 


I 


15,978.87 


i 


i 


i 


56, 271.01 

| 

i 


5,977.54 


TOTAL 


| $108,117.95 


i 
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(b) The sum of $108,117.95 was received by decedents 
executors and distributed in accordance with her will. 

9(a) During the five calendar years immediately preceding 

the death of the decedent the net profits (before taxes) of the 

four above-mentioned partnerships were as follows: 

1948 1949 1950 1951 1952 

$I$$",467.20 $174,050.20 "$223,744.54 $21^,589.82 "$225,360.90 

(b) The average net profits for such five years was 
$200,078.72. 

10(a) The Assessor determined that upon the death of the 
decedent, there was transferred to, or received by the surviving 
partners substantial interest or economic benefit in the amounts 
as follows: 

To Fenton M. Fadeley.$25,896.92 

To Patrick A. Deck. 25, 896. 92 

To Chester A. Blinston . „... 25, 896. 92 
To Dolores U. Fadeley ..... 25, 896. 92 

Total $103,587.68 

(b) Such interest or economic benefit determined and the 
amount thereof computed by the method described in the 
testimony of John F. O’Connor, a representative of the Assessor’s 
office, taken at the hearing in this proceeding being as follows: 

• ”Q. Go ahead' and tell us what you did and how you 


' "did it in 'arriving''at thebe’computations and making up 
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I 

i 

these computed assessments. 

"A. From the schedule here, I took tihe profits, 

i 

net profits, before taxes for the years 1948 through 1952, 

i 

inclusive, the five years preceding the date of death, 
and I averaged those net profits for those 1 five years, 
which gave me an average net profit of $200, 078.72 for 

j 

i 

! 

the five years involved. 

i 

"From this average net profit I allowed the working 

I 

partners salaries of $60, 000 and arrived at an average 

i 

income after salary allowance, of $140, 0(78. 72, 

i 

"This $140, 078.72 I capitalized at 15 j?er cent, 

i 

which gave me a capitalization of $933, 858.13. 

i 

i 

"From the partnership agreement tha,t was submitted 
with the return, I determined that Mrs. tadeley had a 

i 

i 

i 

22-2/3 per cent interest. So, I merely ljnultiplied 
that $933, 858.13 by 22-2/3 per cent, or 22.67 per 
cent, and arrived at $211, 705.63 as my determination 

i 

69 of Mrs. Fadeley f s fair market value of Mrs. Fadeley’s 

i 

j 

interest in the partnership. 

"Now the book value reported on the Return I 

| 

subtracted from that figure. They reported on the 
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return a book value of her interest, $108,117.95, and the 
excess over that, or $103, 587.68, I determined to be 
Mrs. Ellen H. Fadeley 1 s interest in the good will of 
the partnership. 

"Q. And after determining her interest in the good 
will of the partnership, did you do anything after that? 

TT A. Well, from that partnership agreement, it 
was determined that the estate, itself, was going to 
receive no more than $108,117.95 from the partnership. 

So, this $103, 587. 68 was divided among the four 
partners. In other words, it was taxed equally to the 
four surviving partners." 

11. Based upon the foregoing determination and computation the 
Assessor on October 14, 1954 assessed the petitioners in 
relation to the estate of the decedent, inheritance taxes in the 
amounts following: 

Against Fenton M. Fadeley.$ 517.94 

Against Patrick A. Deck ......... 1, 262. 78 

Against Chester A. Blinston ..... 1, 262.78 

Against Dolores U. Fadeley ..... 1, 262.78 

Such inheritance taxes were respectively paid by the 
petitioners on October 15, 1954. 

12. The four partnerships in which the decedent, Ellen H. 
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Fadeley, and the four petitioners were partners were engaged 
in the busines s of selling fuel. In such business the decedent 
never took an active part. She was eighty-four years old at 
the time of her death, had been afflicted with heart disease for 
twenty years prior thereto, and was bedridden for nine months 
before her death. 

13. These proceedings were filed on January 10, 1955. 

Opinion 

All of the petitioners in the four cases here consolidated 
for disposition are former partners of the decedent, Ellen H. 
Fadeley. The taxes involved in these cases are inheritance 
taxes assessed by the Assessor in relation to what he deter¬ 
mined to be transfers to them upon the death of the decedent, 

of valuable interests or economic benefit in connection with 

| 

the four partnerships involved. 

I 

On December 31, 1947, the decedent and the; four 

i 

i 

i 

petitioners entered into a partnership agreement covering 

three distinct partnerships, namely, Fadeley & Company, 

! 

j 

Colonial Fuel Oil Company and Colonial Fuel Cpmpany. Subse- 

! 

i 

70 quently, that is to say, about January 1, 1949, another 
partnership, John Meiklejohn Company, was brought under 


i 
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the effect of the partnership agreement. The four partnerships 
will be treated hereinafter as one, and will be referred to as 
’’the partner ship”. 

The partnership agreement provided for each partner’s 
interest and corresponding participation of profits on the 
percentage basis following. The decedent, Ellen H. Fadeley, 
22-2/3 per cent, Fenton M. Fadeley, 34 per cent, Patrick A. 
Deck, 16 per cent, Chester A. Blinston, 16 per cent, and 
Dolores U. Fadeley, 11-1/3 per cent. 

In addition, the agreement provided, among other 
things as follows: 

(a) Each partner was to contribute capital in minimum 
amount represented by $1, 000 for each percentage of interest 
held, respectively. 

(b) Each partner had one vote for each one per cent of 
interest held. All decisions and policies were to be determined 
by a majority vote, except that it required an 80 per cent affirm¬ 
ative vote to admit a new partner and determine his 
percentage interest; and the partnership could not ’’end” except 
by a vote of 100 per cent. 

(c) Any partner upon 90 days notice could withdraw 
at the end of any calendar year, but would receive only 
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his capital account (less a sum left temporarily to cover 
contingent liabilities). 

(d) At the death of any partner, his estate would "remain” 
a partner until the close of the particular year and the 

I 

profits for the whole year would be credited to the deceased 

partner’s capital account. The capital account would then 

i 

be paid to the executors of the deceased partner’s estate, 
except that a certain amount would be left to coyer contingent 
liability. No other sum was to be paid to the deceased 

i 

I 

partner’s estate. 

i 

(e) At the end of the year in which should occur the 
death of a partner the surviving partners would reform the 
partnership, and divide the percentage interest and profit 

I 

sharing rights among the survivors under varying terms 

and conditions depending upon who should be th^ deceased 

i 

i 

partner as follows: 

i 

i 

71 "At the end of the year in which ocpurs the 

i 

death of E.H. Fadeley (the decedent) the re- 

i 

maining partners, including any future added 
partners who, at their selection, must like- 

i 

i 

wise agree to this and additional death pro- 

| 

visions mentioned hereafter, hereby agree to 

I 

i 

i 
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reform the three partnerships with profits distributed 
in the same manner except that to each of the living 
original partners' percentage will be added the portion 
of 22-2/3°/o arrived at by dividing it equally among 
the other living original partners. (If P. A. Deck, 

C. A. Blinston, D. U. Fadeley and F. M, Fadeley 
are all living at that time, to each would be added 
5-2/3%). 

"At the end of the calendar year in which occurs 
the death of F. M. Fadeley, if D. U. Fadeley is still 
living, the remaining partners, including any new 
partners who at their addition also agree to this, 
agree to reform the three partnerships with future 
profits to be distributed in the same manner but with 
percentages changed as follows: The then percentages 
of P. A. Deck, C. A. Blinston and D. U. Fadeley, if 
all are living, are to be added to the percentage last 
held by F. M. Fadeley, and of this total P. A. Deck 
is to then have 30°/o, C. A. Blinston 30°/o, and D. 

U. Fadeley 40°/o, as their new percentage. If this 
death occurs with D. U. Fadeley still living but after 
the death of either C. A. Blinston or P. A. Deck, then 
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the percentages of the living of these two and D. U. 
Fadeley, and that last held by F. M. Fadeley are 
to be added and divided equally between D. U. Fadeley 
and the living one of P. A. Deck and C. A, Blinston. 

If neither live, then 2/3 will be added to D U. Fadeley 
and l/3 divided per percentages of other partners. 

"If the death of F. M. Fadeley occurs after the 
death of D. U. Fadeley, then the remaining partners 
agree as before to reform the three partnerships with 
the addition of a partner of their selection to act for 

i 

the living children of F* M. Fadeley. Tl^is partner 

! 

is to receive and distribute yearly 15°/o of the profits 


divided equally among the living children:of F. M. 

i 

Fadeley. At the death of the last child ofj F M. 

i 

i 

Fadeley, this partnership interest cease$ and the 15°/o 

i 

if divided per percentage. The remainder of the per¬ 
centage held at his death by F. M. Fadeley will be 

i 

j 

divided equally between P. A. Deck and C. A. Blinston, 

I 

if both are living. If only one lives, then he will 
receive 1/2 of this balance, and the remainder will be 

j 

j 

divided per percentages of the balance of partners. If 

i 

neither live, then the remainder will all divided per 


I 
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percentages. 

"At the end of the calendar year in which occurs 
the death of either P. A. Deck or C. A. Blinston, 
the remaining partners as above described, including 
new partners, agree to reform the three partner¬ 
ships, adding the widow of him who dies as a partner 
with 1/3 his then percentages. The balance of his 
last held percentage is to be distributed to the remain¬ 
ing partners per percentages. If either or both C. A„ 
Blinston and P. A. Deck outlive their wives, then 
their entire percentage will be per percentages 
divided among the remaining partners. 

"At the death of any future partner, unless other¬ 
wise provided, the percentage will be ’per percentage’ 
distributed to the remaining partners. 

"At the end of the calendar year in which occurs 
the death of D. U. Fadeley, if it occurs before the 
death of F. M. Fadeley, the remaining partners agree 
to reform the partnerships as above with her percentage 
distributed ’per percentages’. If it occurs after the 
death of F. M. Fadeley, the remaining partners agree 
to reform the three partnerships as before with the 
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addition of a partner of their selection, to act for the 
living children of F. M. Fadeley. This partner is 
to receive and distribute yearly 15°/o of the profits 
of the partnerships and divide them equally among the 
living children of F. M. Fadeley. At the death of the 
last child of F. M. Fadeley, this partner’s interest 
ceases and the 15°/o is divided ’per percentages’. 

The balance of the percentage last held by D. U. 

Fadeley, and all of it, if there are then no living 
children of F. M. Fadeley at that time, is to be divided 
’per percentages’. ” 

72 The partnership as constituted and conducted was not unlike 

a corporation, and, no doubt would or should have been so con¬ 
sidered for the purposes of income taxation, Federal and District. 

Ellen H. Fadeley died on April 15, 1953. The terms of 
the partnership agreement were carried out completely. Her 
capital account at the time of her death was $108,117. 95, which was 
withdrawn from the partnership, paid to her estate, distributed to 
her beneficiaries and formed the basis for certain inheritance taxes. 
Such inheritance taxes are not those here involved. 

The inheritance taxes here in dispute are those that were 
assessed against the four petitioners and former partners, and arose 


i 
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or were based upon the following circumstances and computation. 

The Assessor was of the opinion that the four petitioners as former 
partners of the decedent received a great deal more than $108,117.95 
upon her death, or upon the severance of all her interest in the 
partnership. In other words, he held that her percentage interest 
amounted to more than such sum, and that the excess represented 
a substantial interest or economic benefit which the surviving 
partners received without M full consideration in money or money’s 
worth”. 

The Assessor computed the value of the transfer which he 
held to be without consideration or full consideration as follows: 

It was conceded that the average net profits of the partnership 
for the five years immediately preceding the decedent’s death 
was $200, 078.72. From this sum the Assessor subtracted an 
allowance for salaries of the partners of $60, 000, leaving a balance 
of $140, 078. 72. This he capitalized at 15 per cent, resulting in 
a capitalization of $933, 858.13. He determined that such was the 
value of the partnership assets at the date of the death of the 
decedent. He then determined that her interest was of the value 
of 22-2/3 per cent of $933, 858.13 or $211, 795.63. His next step 
was the conclusion that, since the decedent’s estate had received 
from the partnership under the agreement the sum of $108,117.95, 


the four partners had received interest, benefits cj>r some form of asset 

i 

73 of the value of the difference, or $103, 587. te, without having 

I 

j 

paid or parted with any consideration thereof. divided such 
difference equally among the four surviving partners, ruling that 

j 

j 

each had a taxable transfer of $25, 986.92. 

The evidence discloses that the partnership made sub- 

i 

stantial profits. It conducted a fuel business in the District of 
Columbia, in which the decedent, Ellen H. Fadeley, took no active 

part. She was eighty-four years old when she didd and had been 

j 

afflicted with heart disease for twenty years before her death, and 

j 

was bedridden about nine months before that event. Her only 

contribution to the affairs of the partnership was her capital account. 

j 

i 

By the very nature of things she personally could !not have promoted 
any business or profits. Her death could not have had any effect 

i 

upon the business, profits or good will, nor could in anyway affect 

i 

I 

the partnership as a going business. For that reason cases like 

i 

i 

Estate of Henry A. Maddock 16 T. C. 324, upon which the petitioners 

i 

! 

rely have no application here. In that case while it is true that 

I 

Judge Arundell held that "good will exists as a valuable asset only 

i 

as an integral part of a going business and cannot be sold, donated, or 

i 

| 

cfevised apart from the going business in which it was developed and 
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to which it is thereafter inseparably attached", he stated, what is 
more pertinent here, as follows: 

"Thus, where a dispute as to the fair market 
value of a business interest revolves around the 
existence and the value of good will, it is necessary 
to determine whether the business possessed good 
will of any appreciable value and whether the nature 
of the business and circumstances surrounding its 
ownership and operation were such that whatever 
good will it may have possessed could have 
survived the transfer of all or a fractional 
part of the going business. 

"* * * * Moreover, it appears from the 
testimony of various witnesses that both partners 
were active in the day-to-day operation of the 
business, and that of the two partners, the decedent 
was more widely known and enjoyed the reputation 
of being the dominant partner. It was certain that 
upon the death or withdrawal of either partner, the 
business would be deprived of his business ability 
and any good will attributable to his presence there- 




m. 
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The determination of the value of the transfers by the 
Assessor is clothed with a presumption of fairness and reasonable¬ 
ness. There was no testimony by the petitioners sufficient to 
overcome that presumption. The Court does not believe that 
such determination should be disturbed. 

74 The petitioners say, however that the value of the property 

transferred is limited by the agreement of the partners, and rely 
upon the rule respecting the valuation of property for Federal 
estate tax purposes, citing Estate of Lionel Weil , 22 T. C. No. 158 
(Dec. September 27, 1954), to which might be added, Edwards v. 
Slocum , 264 U. S, 61, 44 S. Ct.293, 68 L. Ed. 564; Helvering v. 
Salvage, 297 U. S. 106, 56 S. Ct. 375, 80 L. Ed. 511; Wilson v. 
Bowers, 57 F. 2d 682; Lomb v. Sugden , 82 F. 2d 166; May v. 
McGowan, 97 F. Supp 0 326; Estate of Albert L. Salt, 17 T. C- 92. 

All of the above cited cases held that in determining the 
value of property owned by a decedent for Federal estate tax 
purposes such value is limited by a mutually restrictive agreement 
between the decedent and other stock holders or co-owners of a 
business; and if this case involved the determination of the value 
of interest which ceased by reason of the decedent’s death instead 
of the valuation of what the petitioners received, the Court would 
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hold that the value of the property involved was merely the $108,117.95 
which the parties agreed should be paid therefor. The petitioners 
assert in their brief that, 

’’There is a marked affinity between D. C. Code 
Sec. 47-1601(a) (p. 7 supra ,) I.R. C. Sec. 811(c) 

(1) (1939)(p. 8, supra ), and the Federal Estate Tax 
Act of 1926, Sec. 302(c) (p. 8, supra ). Congress 
intended that transfers of property possessed by a 
decedent at death should be taxed. The only dis¬ 
tinction between these provisions, for purposes of 
this case, is that under the federal provisions the 
executor of the estate pays the tax, whereas under 
the D. C. Code the beneficiaries of the shares of such 
estate pay the tax. The principles applied in valuing 
the transferred property must be the same regardless 
of the tax imposed.” 

What the petitioners say is true in some respects. The United 
States Court of Appeals and this Court have followed the rules relating 
to the Federal estate tax in determining questions arising under the 
District of Columbia inheritance tax laws. See Heller v . District of 
Columbia , 91 U. S. App. D. C. 238, 198 F. 2d 983; Fadeley v. 

District of Columbia, D. C.T.C., Docket No. 1470. Such, however, 
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is not true in every situation. There are several differences 
between the two taxes other than that relating the taxpayer. There 
is a fundamental difference that is important here. In computing 
the estate tax the important fact to keep in mind is what the estate 
can receive under the restrictive agreement. As was said by 
Mr. Justice McReynolds in Kelvering v. Salvage, supra ,: 

75 "Because of the agreement, the decedent 

could not have secured a price greater than 
$69, 445 at the time of her death. It is as of 
that time that the value of the stock must be 
determined. Then she could only give it or sell 
it to the other stock holders at the price fixed. 

Its value to the estate can be no greater than that 
vath which the decedent parted. " 

And in the Weil case, upon which the petitioners rely, the 
reason for the rule as to the estate tax is thus stated: 

"It now seems well established that the value 
of property may be limited for estate tax purposes 
by an enforceable agreement which fixes the price to 
be paid therefor, and where the seller if he desires 
to sell during his lifetime can receive only the price 
fixed by the contract and at his death his estate can 
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receive only the price theretofore agreed on. * * 

The inheritance tax is different. Here we are trying to 
determine what the beneficiaries received. The distinction is clear¬ 
ly outlined by Chief Justice White in Knowlton v. Moore, 178 U. S. 41, 
49, 20 S. Ct. 747, 44 L. Ed. 969, 973, as follows: 

"The principle upon which the tax (estate) rests 
thus stated in Hanson at p. 63: 

’The new duty imposed by the finance act, and called 
estate duty, as has been said above, supersedes probate 
duty; but the key to the construction of the finance act 
lies in remembering that the new estate duty, although 
it is leviable on property which was left untouched by the 
probate duty, such as real estate, yet is in substance of 
the same nature as the old probate duty. What it taxes 
is not the interest to which some person succeeds on 
death, but the interest which ceased by reason of the 
death. Unless this principle is kept clearly in view, 
the mind is constantly tempted by the wording of the 
act to revert to principles of succession duty which have 
no real connection with the subject. (Emphasis supplied) 

And later in Edwards v. Slocum , supra , Mr. Justice Holmes 
in commenting upon the nature of the Federal estate tax had this to say: 


”* * But this j S no t a tax U pon a residue; 
it is a tax upon a transfer of his net estate by a 
decedent, - a distinction marked by the words that 
we have quoted from the statute and previously commented 
upon at length in Knowlton v<> Moore, 178, U. S. 41, 49, 

77, 44 L. Ed. 969, 973, 984, 20 Sup. Ct. Rep. 747. 

It comes into existence before, and is independent of, 
the receipt of the property by the legatee. It taxes, 
as Hanson, Death Duties, puts it in a passage cited in 
178 U. S. 49, T not the interest to which some person 
succeeds on a death, but the interest which ceased 
by reason of the death.'* * 

It is not here intended to hold that there are not a great many 
areas in which the principles and decisions relating to the Federal 
estate tax are applicable to the District of Columbia inheritance tax, 
but the Court does not believe that this case is one in which such apply. 

We are here more concerned with what the beneficiaries received than with 
76 the situation of the estate of the decedent. The Court, therefore, 
holds that the value of the property transferred to the petitioners must 
be determined not by what the estate could receive under the mutually 
restrictive agreement between the parites, but by what actually was 
received bf petitioners. 
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77 The petitioners, as another string to their bow, argue 

that, regardless of value, there was full and adequate consideration 
in money or money’s worth given by them for the transfer of the 
partnership interest, and that under Section 1(a) of Article I of 
Title V of the Revenue Act of 1937, as amended (Section 47-1601 
(a), D. C. Code, 1951 Ed.) the transfers are exempt. Such 
section imposes an inheritance tax on all transfers "intended to 
take effect in possession or enjoyment after the death of the decedent," 
"except in cases of a bona fide purchase for full consideration in money 
or money's worth". The petitioners insist that the restrictive features 
of the partnership agreement of December 31, 1947, were sufficient 
consideration to support a non-taxable transfer. 

The matter of full consideration in relation to transfers 
intended to take effect after the death of the decedent is one in which 
the decisions and rules pertaining to the Federal estate tax law are 
applicable to the District of Columbia inheritance tax law. The 
pertinent language in the two laws is identical. Consideration of 
the decisions involving the matter of full consideration for transfer 
intended to take effect after death under the Federal law would seem 
at this point to be appropriate. 

While Wilson v. Bowers, supra, dealt primarily with value, 
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the United States Court of Appeals for the Second Circuit did consider 
the matter of full consideration for the transfer there involved. Judge 
Swan speaking for the Court (other Judges, L. Hand and Augustus 
Hand) said that ’’Reciprocal options granted by the other parties to 
Arthur R. Wilson furnished consideration for his promise”. 

The leading case in the United States Tax Court is Edith M . 
Bensel, 36 B.T.A. 246, affirmed, 100 F„ 2d 166, where a father 
as the principle stockholder of a corporation, in order to retain the 
services of his son, gave him an option to acquire stock in the 
corporation at the death of the father at a price considerably less 
than its value. It was contended by the Commissioner of Internal 
Revenue that there arose a transfer either in contemplation of 
death or to take effect after death without full consideration. Judge 
Murdock answered such contention in this manner: 

78 ’’The agreement gave the son an option to purchase the 

stock at a certain price immediately after the father’s death. 
Although the actual purchase price was much less than the 
fair market value of the stock at the date of the decedent’s 
death, when the purchase was made, an increase in value 
was a circumstance which was within the reasonable 


contemplation of the parties at the time they entered 
into the agreement. The increase in value of the shares 
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was probably due in this case to the increased 
use of radios, in which the products of the company 
were used. The possibility of increase in the value 
of the shares may have induced the son to enter into 
the contract. The adequacy of the consideration must 
be measured at the time the contract was entered into 
rather than at the time the option was exercised. The 
consideration in this case was full and adequate in 
money or money's worth. The contract originally 
entered into finally ripened into a bona fide sale for 
an adequate and full consideration in money or money's 
worth. It was not a substitute for testamentary dis¬ 
position nor a device for avoiding estate tax. Thus the 
transfer to the trustees was within neither the letter 
nor spirit of section 302(d) or (c). This is so either 
because there was a bona fide sale for an adequate 
and full consideration in money or money's worth or 
because the circumstances are wholly without the 
intendment and purpose of the provisions of Section 
302. This case is like the Wilson and Lomb cases, 

TT 


supra. 
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The foregoing excerpt from the Bensel case was quoted in 
full with approval by Judge Van Fossan in Estate of John Q. Strange , 
(Memorandum Opinion) 46 B,T.A. 1281. (See P, H„ 1942 B.T.A. 
Mem. Dec. Par. 42, 247) 

See Estate of Ray E. Tompkins, 13 T.C. 1054, 

We come now to consider the contractual situation of the 
partners in the light of O'Connor v. District of Columbia, 80 U. S- 
App. D. C., 351, 153 F. 2d 225, which arose in this Court, then the 
Board of Tax Appeals. The facts are set forth in Judge Clark's 
opinion as follows: 

"At the time of the signing of the contract the 
petitioner, O'Connor, was the majority stockholder 
in Southern Wholesalers, Inc. O’Connor held 60°/o 
of the outstanding stock, and his two associates, Ferber 
and Hyde, 35°/o and 5°/o, respectively. It was the 
desire of these stockholders that no outsiders be allowed 
to obtain stock, and further, that ownership control be 
kept in the O' Connor family, he being the only one with 
children. It was in pursuit of this purpose that a written 
agreement was executed providing in part that Ferber and 
Hyde would surrender their stock to a trustee together 
with insurance policies on their lives in amounts comparable 
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to the book value of their share holdings. It was 
agreed that upon the death of Ferber or Hyde the 
insurance proceeds would go to the wives or estates 
of these two owners, and that such proceeds would 
constitute ’payment for the stock. The stock thus 
"paid for" with the proceeds of the insurance was to 
be returned to the corporation by the trustee and re¬ 
issued to the surviving stockholders in direct ratio 
to their own holdings. TT 

An inheritance tax assessed against O’Connor was sustained 
in this Court. On review such decision was affirmed. The rationale 
therefor is stated by Judge Clark in the language following: 

’’Holding as we do, that the transfer was testamentary 
by character, we come to the question of whether or not 
O’Connor is entitled to tax exemption on the ground of 
having paid full consideration in money or money’s 
79 worth. We have carefully examined the terms of the 

contract, and reviewed them in the light of the facts 
of this transaction as evidenced by the testimony taken 
before the Board. From this review we conclude that 
the petitioner did not give any consideration whatever 
for the benefits he received under the contract. Neither 


of the other parties stood to acquire any of O’Connor's 
holdings; both Ferber and Hyde paid their own insurance 
premiums; and O’Connor held an absolute power to 
declare the contract at an end at any time. The only 
logical conclusion permitted by the facts appearing 
in the record is that O’Connor had a perfectly sheltered 
position which had cost him nothing. It does seem that 
this was perhaps an unusual business bargain. Ferber 
and Hyde paid the cost of their own insurance and each 
was willing to say that the proceeds should be ’payment’ 
for his stock in the event of death, while O’Connor, 
the majority stockholder, occupied an ’all benefits, 
no burdens’ position. ” 

The partnership agreement between the decedent, Ellen H. 
Fadeley, and the petitioners is reciprocal in some respects, but lacks 
mutuality in others. It provides that if a partner should withdraw after 
giving 90 days notice all that he could receive was his or her capital 
account, plus the then current years percentage of profit. Such 
capital account was merely the amount which the withdrawing partner 
had contributed to the partnership. The amount so determined was 
to be paid regardless of the actual value of the partnership assets. 
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It was binding on all of the partners. 

The same was true in respect of each partners interest in 
the event of death, that is to say, at the death of any partner his 
or her estate would receive his or her capital account plus a per¬ 
centage of profits for the then current year. 

The reciprocal provisions just outlined distinguished the 
contract in this proceeding from the arrangement in O' Connor v. 
District of Columbia , supra . On the other hand, however, it is to 
be noted that no provision is made for Ellen H. Fadeley’s participa¬ 
tion in the percentage of any partner who might have died before she 
did. This, no doubt, was due to somewhat uncanny prescience or 
belief that she would be the first to die. For instance, the agree¬ 
ment provides that in the event of the death of Fenton M. Fadeley 
before his wife, Dolores, the partnership interest would be divided 
percentagewise as follows: Patrick A. Deck, 30 per cent, Chester 
A. Blinston, 30 per cent and Dolores U. Fadeley, 40 per cent. 

What would happen to the decedent’s 22-2/3 per cent, if Fenton M„ 
Fadeley had predeceased her is not covered by the agreement. What¬ 
ever was the reason for not providing for the decedent’s participation 
in the percentage interest of a deceased partner might be, the failure 
in that respect complicates the situation and renders the solution of the 
80 problem more difficult. What must be decided is whether this 
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case falls into the class of cases represented by Wilson v. Bowers , 
supra , that represented by O'Connor v. District of Columbia, supra , 
or in other words, which is the dominant feature of the partnership 
agreement, the mutually restrictive clauses or those lacking mutuality, 
because no provision was made for Ellen H 0 Fadeley's participation 
in the percentage interest of any partner who might have predeceased 
her ? In that connection it should be noted that the agreement provided 
that regardless of additions of new partners the percentage interest 
of Ellen Ho Fadeley would never during her lifetime be reduced. 

The agreement was made on December 31, 1947. Ellen H. 
Fadeley was an old woman, and for about 15 years had been suffering 
from heart disease which was becoming progressively worse. It is 
supposed that all of the partners believed that she would certainly 
be the first to die, and did not consider it necessary or important 
to provide for her share of the interest of any partner who might pre¬ 
decease her. While these observations are, perhaps, not important 
in the correct solution of the problem presented, they are not entirely 
out of place. 

After consideration of all circumstances connected with the 
partnership arrangement the Court has come to the conclusion that 
this is not a case similar to the O'Connor case; that there are important 
differences between the two, and that it more nearly falls within the 
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ambit of the rule in Wilso n v. Bowers, supra , and the United States 
Tax Court cases cited above. For that reason the Court believes 
that there was full consideration for the transfer of the decedent’s 
partnership interest to the petitioners as surviving partners. 

It remains to discuss an earlier case decided by this Court, 
then the Board of Tax Appeals, namely, Frank H. Grimes v . Dis ¬ 
trict of Columbia , D.C.B.T.A. Docket No. 719 (1943). There the 
two principal stockholders of a corporation, one owning 447 and the 
other 501 shares out of 1000 authorized shares, mutually agreed 
that at the death of either, the survivor had the option to acquire 
the decedent’s stock for a cash payment of 70 per cent of its book value. 
81 Upon the death of one of the parties the survivor exercised 
the option and paid the decedent’s estate $75 a share as representing 
70 per cent of the book value of $107. The Assessor determined the 
actual value to be $107, and assessed the survivor an inheritance tax 
measured by the difference between the actual value of $107 and 
$75.00 paid for each share. On appeal to this Court the assessment 
was affirmed, the Court holding that the transfer was one which did 
not take effect until after the death of the decedent and that there was 
no consideration given for the 30 per cent of the value of the stock 
which the survivor obtained without the payment therefor under the 
terms of the mutual agreement between the stockholders. The 


characterization of the transfer was correct, but the Court believes 
that in light of Wilson v. Bowers, supra, and the United States Tax 
Court case cited above, and inferentially from the O' Connor case, 
the holding that full consideration had not been given by the survivor 
by reason of the mutually restrictive agreement was erroneous, and 
should not be followed. 

For the reasons stated the Court holds: 

(a) That an inheritance tax in the amount of $517.94, in 
relation to the estate of Ellen H. Fadeley, deceased, was erroneously 
assessed against Fenton M. Fadeley; and that Fenton M. Fadeley is 
entitled to a refund thereof, with interest at the rate of 4 per centum 
per annum from October 15, 1954, to date of payment of said refund. 

(b) That an inheritance tax in the amount of $1, 262. 78, in 
relation to the estate of Ellen H. Fadeley, deceased, was erroneously 
assessed against Patrick A. Deck; and that Patrick A. Deck is entitled 
to a refund thereof, with interest at the rate of 4 per centum per annum 
from October 15, 1954, to date of payment of said refund. 

(c) That an inheritance tax in the amount of $1, 262.78, in 
relation to the estate of Ellen H. Fadeley, deceased, was erroneously 
assessed against Chester A. Blinston; and that Chester A. Blinston is 
entitled to a refund thereof, with interest at the rate of 4 per centum 
per annum from October 15, 1954, to date of payment of said refund. 
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82 (d) That an inheritance tax in the amount of $1, 262.78, in 

relation to the estate of Ellen H. Fadeley, deceased, was erroneously 
assessed against Dolores U. Fadeley; and that Dolores U. Fadeley is 
entitled to a refund thereof, with interest at the rate of 4 per centum 
per annum from October 15, 1954, to date of payment of said refund. 

Decisions will be entered for petitioners. 

/s/Jo. V. Morgan , 

Judge. 

♦ * * 

83 FILED 

SEP 15 1955 

D E Cl SION 

This proceeding came on to be heard upon the petition filed 
herein; and upon consideration thereof, and of the evidence adduced 
at the hearing on said petition, it is by the Court this 15th day of 
September, 1955, 

ADJUDGED AND DETERMINED, that an inheritance tax in 
the amount of $517.94, in relation to the estate of Ellen H. Fadeley, 
deceased, was erroneously assessed against Fenton M. Fadeley; 
and that Fenton M. Fadeley is entitled to a refund thereof, with interest 
at the rate of 4 per centum per annum from October 15, 1954, to date 
of payment of said refund. 

/s/Jo. V. Morgan, 

Judge. 
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June 1 Resp. mot. for extension of time 

to file brief to June 8- Granted. 

Copies served parties. 

June 6 Brief filed by respondent. Certificate 

of service. 

” ’’ Supplemental brief filed by petitioner. 

Certificate of Service. 

June 15 Resp. mot. for leave to file reply brief. 

’’ 27 Mot. granted - Time extended to July 

13 to file brief. Certificate of service. 

July 15 Resp’s reply to petitioners supplemental 
brief. 

Aug. 23 Pet’s mot for Leave to File Amendment to 
Fourth Averment and Fifth Averment of 
Petitions (as amended). Certificate of 
service. 

” ” Memo in Support of Motion for Leave to 

File Amendment to Fourth averment and 
Fifth averment of petitioners’ Petitions 
(As Amended) 

Sept. 6 Respondent’s objections to petitioner's 
motion for leave to amend petitions 

Sept. 9 Memorandum relating to Petitioner’s motion 
to amend petition - Order Granting leave to 
amend petition. Amendment to Fourth Averment 
and Fifth Averment of petitioner's petition (as 
amended). Copies served attorneys. 

Sept. 15 Findings of Facts, Opinion and Decision. Copies 
served attorneys. 

Oct. 12 Petition for Review filed by District of Columbia 
Service. 
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88 

Oct. 18 Statement of Points on Review 

- Certificate of Service. 

" 18 Designation of Record on Review 

- Certificate of Service 

Oct. 28 Designation of Additional Portions of 
the Record on Review filed by attorney 
for taxpayers. Certificate of Service. 

” 28 Motion of District of Columbia to Strike 

Portions of Additional Designation of Record 

- Motion set for argument for Nov. 3. Parties 
served. Supplemental Designation of Record 
filed by D- C. 

Nov. 3 Argument - George C. Updegraff for D. C. 

Alternative Motion to Strike Portions of 
Designation of Record filed by attorney for 
taxpayers. Certificate of Service. 

Order striking portions of designation of 
record. Copies mailed attorney for tax¬ 
payer - and Corporation Counsel. 

Supplemental Designation of Record filed by 
Corporation Counsel - Certificate of service. 

Nov. 4 Amended Order striking portions of Designation 

of Record - Copy mailed attorney for taxpayer - 
copy mailed District of Columbia. 

* * * 

89 

DECK, PATRICK A, ) 

) 

Petitioner, ) 

) 

vs. ) DOCKET NO. 1474 

) 

DISTRICT OF COLUMBIA, ) 

Respondent. ) 


DOCKET 


Date _ Proceedings _ Memorandum 

1955 Inheritance Tax 

$1, 262.78 

Jan 10 Petition filed. Taxpayer notified. 

Assessors Office and Corporation 
Counsel Served. 

Feb 11 Mot for leave to file amended petition. 

Granted Amended Fifth Averment.. Tax¬ 
payer, Assessor’s Office and Corporation 
Counsel Served. 

Feb 23 Hearing set for Mar 16. All parties 
served. 

Mar 16 Hearing - George Donnella and Hymie 
Nussbaum for District. 

Apr 17 Second day of Hearing. 

Apr 18 Preliminary Statement - Request for Findings 
of Fact. Certificate of service. 

May 16 Mot for extension to file resp’s brief. 

" 18 Granted to June 1. Copies served parties. 

Jun 1 Resp mot to extend time to file brief - Granted 

to June 8. Copies served parties. 

Jun 6 Brief filed by respondent. Certificate of service. 

Jun 6 Supplemental brief by petitioner. Certificate 

of service. 

Jun 15 


it 


27 


Resp’s mot for leave to file reply brief. 

Mot granted - Time extended to July 13 to file 
brief - Certificate of service. 



Resp’s reply to petitioner’s 
supplemental brief. 

Pet’s mot for Leave to File Amendment 
to Fourth Averment and Fifth Averrpent 
of Petitions (as amended) Certificate of 
Service. j 

Memo in support of Mo t for Leave to File 
Amendment to Fourth Averment and Fifth 
Averment of petitioners’ petitions (As 
amended) 

Respondent’s objections to petitioner’s mot 
for leave to amend petitions. 

| 

Memorandum relating to Petitioner ’k motion 
to amend petition - Order granting leave to 
amend petition. Amendment to Fourth 
Averment and Fifth Averment of petitioner’s 
petition (as amended) Copies served attorneys. 

i 

1 

Findings of Facts, Opinion and Decision. 

Copies served attorneys. 

Petition for Review filed by District iof 
Columbia - Certificate of Service. 

| 

i 

Statement of Points on Review - Certificate of 
Servica 

Designation of Record on Review Certificate of 
Service. 

i 

i 

i 

Designation of additional portions of jRecord 
on Review filed by attorney for taxpayers - 
Certificate of Service. 

i 

Motion of District of Columbia to Strike Portions 
of Additional Designation of Record - '.Motion set 
for argument for Nov 3. Parties served. Supple¬ 
mental Designation of Record filed by D. C. 
Certificate of Service. 
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Nov 3 Argument - George C. Updegraff for D. C. 

Alternative Motion to Strike Portions of 
Designation of Record filed by attorney for 
taxpayers. Certificate of Service. 

Order Striking Portions of Designation of 
Record. Copies mailed attorney for taxpayers - 
and Corporation Counsel. 

Supplemental Designation of Record filed by 
Corporation Counsel - Certificate of Service. 

Nov 4 Amended Order Striking Portions of Designation 

of Record - Copy mailed attorney for taxpayer - 
Copy mailed District of Columbia. 

* * * 
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BLINSTON, CHESTER A„ 

Petitioner, 

vs. 

DISTRICT OF COLUMBIA, 

Respondent. 


) 

) 

) 

) 

) DOCKET NO. 1475 

) 

) 

) 

) 


DOCKET 


Date _ Proceedings _ Memorandum 

1955 

Jan 10 Petition filed. Taxpayer notified. Inheritance Tax 
Assessor’s Office and Corporation $1, 262.78 

Counsel served. 

Feb 11 Mot for leave to file amended petition - 
Granted Amended Fifth Averment. 

Taxpayer, Assessor’s Office and Corporation 
Counsel served. 
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Feb 23 Hearing set for Mar 16. All parties 
served. 


Mar 16 

” 17 

Apr 18 


May 16 

" 18 

Jun 1 

Jun 6 

M ft 

Jun 15 
T * 27 

Jul 15 


Hearing - George Donnella and Hymie 
Nussbaum for District. 

t 

i 

j 

Second day of hearing 

I 

Preliminary statement - Request for 
Findings of Fact. Certificate of 
service. 

I 

Motion for extension to file resp's: brief. 

i 

i 

Mot granted to June 1. Copies served 
parties. 

I 

j 

Resp mot to extend time to file brief - 
Granted to June 8. Copies servedj 
parties. 

i 

i 

i 

Brief filed by respondent Certificate 
of service. 

Supplemental brief by petitioner. Certificate 
of service. 

i 

Resp’s mot for leave to file reply brief. 

Motion granted - Time extended to j July 
13 to file brief. Certificate of seryice. 

Resp’s reply to pet’s supplemental brief. 
Certificate of service. 


Aug 23 Pet’s mot for Leave to file amendment to 
Fourth Averment and Fifth avermept of 
Petitioner's petition (as amended) 

” ” Memo in Support of Motion for Leave to File 

Amendment to Fourth Averment and Fifth 
Averment of Petitioners' Petitions (As amended). 

i 

i 
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Sept 6 Resp’s objections to petitioners 

mot for leave to amend petitions, 

M 9 Memorandum relating to Petitioners 

mot to amend petition - Order granting 
leave to amend petition. Amendment to 
Fourth Averment and Fifth Averment of 
Petitioner’s petition (as amended) Copies 
served Attorneys. 

" 15 Findings of Facts, Opinion and Decision, 

Copies served attorneys. 

92 

Oct 12 Petition for Review filed by District of Columbia - 
Certificate of Service. 

Oct 18 Statement of Points of Review - Certificate of 
Service. 

" TT Designation of Record on Review - Certificate 

of Service. 

Oct 28 Designation of additional portions of Record 
on Review filed by attorney for taxpayer - 
Certificate of Service. 

" ” Motion of District of Columbia to Strike Portions 

of Additional Designation of Record - Motion set 
for argument for Nov 3. Parties served. 
Supplemental Designation of Record filed by 
D. C. - Certificate of Service. 

Nov 3 Argument - George C. Updegraff for D. C. 

Alternative Motion to Strike Portions of 
Designation of Record filed by attorney for 
taxpayer. Certificate of Service. Order 
Striking Portions of Designation of Record. 

Copies mailed attorney for taxpayer - 
and Corporation Counsel. Supplemental 
Designation of Record filed by Corporation 
Counsel - Certificate of Service. 


I 


Nov 4 
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Amended Order Striking Portions of 
Designation of Record - Copy mailed 
attorney for taxpayer. Copy mailed 
District of Columbia 
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FADELEY, DOLORES U. 

Petitioner, 


vs. 


) ! 

) ! 

) DOCKET NO. 1476 

) i 


DISTRICT OF COLUMBIA, ) 

) 

Respondent. ) 


DOCKET 


Date 

1955 

Jan 10 


Feb 11 


Feb 23 

Mar 16 

" 17 

Apr 18 


Proceedings _ j Memorandum 

Inheritance Tax 
$1,262.78 

Petition filed. Taxpayer notified, j 
Assessor’s Office and Corporation I 
Counsel served. 

Mot for leave to file amended petition - 
Granted Amended Fifth Averment. | 

Taxpayer, Assessor's Office and 
Corporation Counsel served. 

j 

Hearing set for Mar 16. All parties 
served. 

Hearing - George Donnella and Hymie 
Nussbaum for District. 

I 

i 

Second day of hearing. 

i 

i 

Preliminary statement - Request for 
Findings of FacL Certificate of service. 


I 

i 


I 
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May 16 Motion for extension to file 
resp T s brief. 

” 18 Mot granted to June 1. Copies 

served parties. 

Jun 1 Resp mot to extend time to file 

brief - Granted to June 8. Copies 
served parties. 

Jun 6 Brief filed by respondent. Certificate 

of service. 

” ” Supplemental brief by petitioner. 

Certificate of service. 

Jun 15 Resp’s mot for leave to file reply brief. 

’’ 27 Motion granted - Time extended to July 

13 to file brief. Certificate of service. 

Jul 15 Resp’s reply to pet’s supplemental brief. 
Certificate of service. 

Aug 23 Pet’s mot for Leave to file amendment to 
Fourth Averment and Fifth averment of 
Petitioner’s petition (as amended). 

” ” Memo in Support of Motion for Leave to File 

Amendment to Fourth Averment and Fifth 
Averment of Petitioners’ Petitions (As amended). 

Sept 6 Resp’s objections to petitioner’s mot for leave 
to amend petitions. 


T? 


Memorandum relating to Petitioner’s mot to 
amend petition - Order granting leave to amend 
petition. Amendment to Fourth Averment and 
Fifth Averment of petitioner’s petition (as amended) 
Copies served attorneys. 


9 
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" 15 Findings of Facts, Opinion and 

Decision. Copies served attorneys. 

94 j 

Oct 12 Petition for Review filed by District 
of Columbia - Certificate of Service, 

i 

i 

Oct 18 Statement of Points on Review - 
Certificate of Service. 

M M Designation of Record on Review - 

Certificate of Service, 

Oct 28 Designation of additional portions of 
record on Review filed by attorney for 
taxpayer - Certificate of Service 

M M Motion of District of Columbia to Strike 

Portions of Additional Designation of 
Record - Motion set for Argument for 
Nov 3. Parties served. Supplemental 
Designation of Record filed by D C 
Certificate of Service 

Nov 3 Argument - George C« Updegraff for 
D. Co - Alternative Motion to Strike 
Portions of Designation of Record filed 
by attorney for taxpayer. Certificate of 
Service. Order Striking Portions of 
Designation of Record. Copies mailed 
attorney for taxpayer - and Corporation 
Counsel. Supplemental Designation of 
Record. 

i 

Nov 4 Amended Order Striking Portions of 

Designation of Record - Copy mailed attorney 
for taxpayer and Copy mailed District of 
Columbia. 

i 

♦ * * 
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FILED 
SEP 15 1955 


DECISION 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the evidence 
adduced at the hearing on said petition, it is by the Court this 15th 
day of September, 1955, 

ADJUDGED AND DETERMINED, that an inheritance tax 
in the amount of $1, 262.78, in relation to the estate of Ellen H. 
Fadeley, deceased, was erroneously assessed against Patrick 
A. Deck; and that Patrick A. Deck is entitled to a refund thereof, 
with interest at the rate of 4 per centum per annum from October 
15, 1954, to date of payment of said refund. 

/s/Jo. V. Morgan, _ 

Judge 

* * * 

136 FILED 

SEP 15 1955 

DE CISION 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the evidence 
adduced at the hearing on said petition, it is by the Court this 15th 


day of September, 1955, 


i 


ADJUDGED AND DETERMINED, that an inheritance tax 

i 

in the amount of $1, 262.78, in relation to the estate of Ellen H. 

i 

Fadeley, deceased, was erroneously assessed ^.gainst Chester A. 

Blinston; and that Chester A 0 Blinston is entitled to a refund 

i 

i 

thereof, with interest at the rate of 4 per centum per annum from 

October 15, 1954, to date of payment of said refund. 

/s/Jo. V. Morgan, _ 

Judge. 


♦ 


* 


i 

i 

i 

i 


* 


152 FILED 

SEP 15 1955 

DE CISION 

This proceeding came on to be heard upon the petition filed 
herein; and upon consideration thereof, and of the evidence adduced 
at the hearing on said petition, it is by the Court this 15th day of 
September, 1955, 

ADJUDGED AND DETERMINED, that an inheritance tax 
in the amount of $1, 262.78, in relation to the estate of Ellen H. Fadeley, 
deceased, was erroneously assessed against Dolores U. Fadeley; and 
that Dolores U. Fadeley is entitled to a refund thereof, with interest 
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at the rate of 4 per centum per annum from October 15, 1954, to 
date of payment of said refund. 


/s/Jo. V. Morgan, 
Judge. 


♦ 


* 


* 
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Schedule of pertinent items reflected in Ellen H. Fadeley J s 
Capital Account in Fadeley & Co. 

Petitioners' Exhibit 7* 

Received in Evidence 


1. Debits (as recorded in this account): 


Date 


Item 

Amount 

Dec. 31, 

1941 

To Sundries (gifts) 

$ 8,000.00 

Dec. 31, 

1942 

To Sundries (gifts) 

6, 000. 00 

Aug. 25, 

1947 

To Sundry Gifts 

5, 500. 00 

Dec. 31, 

1947 

By St. Albans Church (gift) 

3, 000.00 

Feb. 1, 

1948 

By Virginia Boswell (gift) 

3, 000.00 

Dec. 31, 

1948 

To St. Albans Church (gift) 

3, 000. 00 

Feb. 1, 

1949 

By Virginia Boswell 

3, 000.00 

Dec. 31, 

1949 

To F. M. Fadeley (gift) 

3, 000. 00 

Dec. 31, 

1949 

To St. Albans Church (gift) 

3, 000. 00 

Feb. 1, 

1950 

By Cash to Virginia Boswell 

3, 000. 00 

Dec. 31, 

1950 

By Cash to St. Albans Church 

1, 000. 00 

Feb. 1, 

1951 

By Cash to Virginia Boswell 

3, 000. 00 

Feb. 15, 

1952 

To Sundries (gifts) 

50, 000. 00 


2. Credits described as "By Profit & Loss": 
Date 


March 31, 

1941 

$ 17,922.51 

March 31, 

1942 

15, 505. 01 

March 31, 

1943 

22,901.33 

March 31, 

1944 

22, 158. 35 

March 31, 

1945 

21. 966.24 

March 31, 

1946 

17. 568.12 

April 1, 1947 


20, 237. 67 

April 1, 1948 


19,426. 50 

December 

31, 

1948 

5, 362.30 

December 

31, 

1949 

17, 771. 72 

December 

31, 

1950 

18, 288. 00 

December 

31, 

1951 

21, 116.75 

December 

31, 

1952 

22,827.72 


| 


i 


I 


1 
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3. Balances in account (credit items): 


Date 


Amount 

April 1, 1941 


$ 123,422.51 

April 1, 1942 


95, 005. 01 

May 1, 1943 


81, 988. 56 

April 1, 1944 


97, 158.35 

April 1, 1945 


59,424.59 

April 1, 1946 


39, 608.23 

April 1, 1947 


36, 172. 61 

April 1, 1948 


36,172.61 

December 31, 

1948 

35, 799. 02 

December 31, 

1949 

33,403.90 

December 31, 

1950 

31, 753. 01 

December 31, 

1951 

36, 925.44 

February 15, 

1952 

15, 105.45 (after gifts) 

December 31, 

1952 

38, 608. 17 

April 14, 1953 


48, 369.31 


* Only items or entries considered pertinent by appellees 
are scheduled, because of the difficulty which would be 
encountered in reproducing the actual account. These 
are (1) certain gifts made by charging this account; 

(2) Ellen H. Fadeley’s yearly share of partnership 
profit; (3) the balance in the account at the end of each 
partnership year. 


Petitioners' Exhibit No. 8 
Received in Evidence 
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Fadeley & Co. 

160 M Street, Northeast 
Washington, D. C. 

February 23, 1952 

American Security & Trust Co. 

911 F Street, N. W. 

Washington, D. C. 

Attention of Mr. Yeatman 

Gentlemen: 

* # * * 

As of January 31, 1952 the partners of our companies had 
the following Capital Amounts invested in the respective partner¬ 
ships: 

* # * * 

E. H. Fadeley 

Colonial Fuel Oil 
Fadeley & Co. 

Colonial Fuel Co. 

Meiklejohn Co. 

Total $ 134,060.79 

* * * * 


$ 52,740.81 

29, 321.44 
47,514.68 
4 ; 483.86 


Very truly yours, 
Fadeley And Co. 
Per /s/ P. A. Deck 


Petitioners* Ex. 8 (Page 2) 

Received in Evidence 

NET ASSETS OF THE PARTNERS OF FADELEY AND CO., 
REPRESENTING THE ENTIRE ASSETS OF THE FIVE PARTNERS 
BOTH IN THE PARTNERSHIP OF FADELEY AND CO., COLONIAL 
FUEL OIL, COLONIAL FUEL CO., AND JOHN MEIKLEJOHN CO., 
AND ALSO ALL OTHER ASSETS OF THE INDIVIDUALS, AS OF 
JANUARY 1ST, 1952. 

# * * 

NET WORTH OF ELLEN H. FADELEY $ 236, 436. 52 

$ * 5(C 

THIS IS A TRUE AND CORRECT STATEMENT TO THE BEST 
OF MY KNOWLEDGE. 

/s/ PATRICK A. DECK 
PARTNER 

(Page 4) 

ASSETS OF ELLEN H. FADELEY, JANUARY 1ST, 1952 

CASH ON HAND AND IN BANK 
CAPITAL IN FADELEY AND CO. 

CAPITAL IN COLONIAL FUEL CO. 

CAPITAL IN COLONIAL FUEL OIL 
CAPITAL IN JOHN MEIKLEJOHN CO. 

STOCKS AND BONDS 

TOTAL NET WORTH $ 236, 436. 52 


LIST 

OF STOCKS OF ELLEN H. 

FADELEY, JANUARY 

1ST, 1952 

120 

Mergenthaler 

at 33-3/8 

$ 

4, 005. 00 

105 

Daniel Green 

at 60 


6, 300. 00 

103 

Mass. Investors Trust 

at 38. 70 


3, 986. 10 

10 

Woodward & Lothrop 

at 32-1/2 


325. 00 

600 

North American Common 

at 19-3/4 


11, 850. 00 

695 

Potomac Elec. Power 

at 15 


10, 425. 00 

300 

American Tel. & Tel. 

at 156-1/4 


46,875.00 

240 

Wisconsin Elec. Power 

at 22-1/2 


5,625. 00 

91 

Pacific Gas & Elec. 

at 33-3/4 


3, 071.25 

75 

Lanston Monotype 

at 20-1/8 


1, 509.38 



Total Stocks 

$ 

93, 971.73 


$ 800.00 
36, 925.44 
47, 514.68 
52,740. 81 
4,483.86 
93, 971.73 


This Agreement is drawn today, the thirty-first of De¬ 
cember 1947, to draw plans to recreate the three partnerships of 
Fadeley and Company, Colonial Fuel Oil and Colonial Fuel Compa¬ 
ny, now operating as partnerships with E. H. Fadeley and F. Me 
Fadeley as partners. This becomes a partnership agreement as 
each is recreated on the dates hereafter designated. 

In recognition of the invaluable services of the outstanding 
employees of each of these partnerships, P.A. Deck, C.A. 

Blinston, and D. U. Fadeley, and due to the decreased activity of 
F.M. Fadeley, due to the necessity of increased activity in farm 
development and management, these employees are to become 
partners in all three of these partnerships under the following 
terms. 

They, as they become partners, are to join in the manage¬ 
ment and direction of all three partnerships and in the formulating 
of all current and future plans of operation and are to participate 
in the profits as hereafter provided. 

The partnership of Colonial Fuel Oil is to remain on a 
calendar year and the new partnership there will commence on 
January 1, 1948. 

The partnerships of Fadeley and Company and Colonial Fuel 
Company will continue as they are at present until the end of their 
present fiscal year on March 31, 1948, at which time each will be re¬ 
formed with the three aforementioned employees becoming partners 
at that time and under the same conditions as occurred when they 
became partners in Colonial Fuel Oil on January 1, 1948. 

The last two partnerships will also go on a calendar year 
basis at that time and will distribute profits again on December 31, 
1948. 

On December 31, 1948, and on that date in every year 
thereafter, the profits of the three partnerships will be distributed 
as follows. When the net profit of each is determined, there will 
first be a distribution to each partner maintaining a capital account 
in that partnership of an amount equal to interest, at the current 
rate paid on bank loans, on the daily average of his or her capital 
E.H.F. F.M.F. C.A.B. P.A.D. D. U. F. 


Petitioners* Ex. 8 (Page 2) 

Received in Evidence 
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NET ASSETS OF THE PARTNERS OF FADELEY AND CO., 
REPRESENTING THE ENTIRE ASSETS OF THE FIVE PARTNERS 
BOTH IN THE PARTNERSHIP OF FADELEY AND CO., COLONIAL 
FUEL OIL, COLONIAL FUEL CO., AND JOHN MEIKLEJOHN CO., 
AND ALSO ALL OTHER ASSETS OF THE INDIVIDUALS, AS OF 
JANUARY 1ST, 1952. 

* # # 

NET WORTH OF ELLEN H. FADELEY $ 236, 436. 52 

* * * 

THIS IS A TRUE AND CORRECT STATEMENT TO THE BEST 
OF MY KNOWLEDGE. 

/s/ PATRICK A. DECK 
PARTNER 


(Page 4) 


ASSETS OF ELLEN H. FADELEY, JANUARY 1ST, 1952 


CASH ON HAND AND IN BANK 
CAPITAL IN FADELEY AND CO. 
CAPITAL IN COLONIAL FUEL CO. 
CAPITAL IN COLONIAL FUEL OIL 
CAPITAL IN JOHN MEIKLEJOHN CO. 
STOCKS AND BONDS 


$ 800.00 
36, 925.44 
47,514.68 
52,740.81 
4,483.86 
93, 971.73 


TOTAL NET WORTH $ 236, 436. 52 


LIST 

OF STOCKS OF ELLEN H. 

FADELEY, JANUARY 

1ST, 1952 

120 

Mergenthaler 

at 33-3/8 

$ 

4, 005. 00 

105 

Daniel Green 

at 60 


6, 300. 00 

103 

Mass. Investors Trust 

at 38. 70 


3, 986. 10 

10 

Woodward & Lothrop 

at 32-1/2 


325. 00 

600 

North American Common 

at 19-3/4 


11, 850. 00 

695 

Potomac Elec. Power 

at 15 


10,425.00 

300 

American Tel. & Tel. 

at 156-1/4 


46,875.00 

240 

Wisconsin Elec. Power 

at 22-1/2 


5, 625. 00 

91 

Pacific Gas & Elec. 

at 33-3/4 


3, 071.25 

75 

Lanston Monotype 

at 20-1/8 


1, 509.38 



Total Stocks 

$ 

93, 971.73 
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48 Pet. Ex. 9a 

This Agreement is drawn today, the thirty-first of De¬ 
cember 1947, to draw plans to recreate the three partnerships of 
Fadeley and Company, Colonial Fuel Oil and Colonial Fuel Compa¬ 
ny, now operating as partnerships with E. H. Fadeley and F. ML 
Fadeley as partners. This becomes a partnership agreement as 
each is recreated on the dates hereafter designated. 

In recognition of the invaluable services of the outstanding 
employees of each of these partnerships, P.A. Deck, C.A. 
Blinston, and D. U. Fadeley, and due to the decreased activity of 
F.M. Fadeley, due to the necessity of increased activity in farm 
development and management, these employees are to become 
partners in all three of these partnerships under the following 
terms. 


They, as they become partners, are to join in the manage¬ 
ment and direction of all three partnerships and in the formulating 
of all current and future plans of operation and are to participate 
in the profits as hereafter provided. 

The partnership of Colonial Fuel Oil is to remain on a 
calendar year and the new partnership there will commence on 
January 1, 1948. 

The partnerships of Fadeley and Company and Colonial Fuel 
Company will continue as they are at present until the end of their 
present fiscal year on March 31, 1948, at which time each will be re¬ 
formed with the three aforementioned employees becoming partners 
at that time and under the same conditions as occurred when they 
became partners in Colonial Fuel Oil on January 1, 1948. 

The last two partnerships will also go on a calendar year 
basis at that time and will distribute profits again on December 31, 
1948. 


On December 31, 1948, and on that date in every year 
thereafter, the profits of the three partnerships will be distributed 
as follows. When the net profit of each is determined, there will 
first be a distribution to each partner maintaining a capital account 
in that partnership of an amount equal to interest, at the current 
rate paid on bank loans, on the daily average of his or her capital 
E.H.F. F.M. F. C.A.B. P.A.D. D. U. F. 
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account in that partnership and then the balance of the net profit 
will be distributed on the following percentage basis: To P. A. 

Deck, 16°/o; to C. A. Blinston, l6°/o; to D. U. Fadeley, 11 - 1/3 /o; 
to E. H. Fadeley, 22-2/3°/o; and to F„ M. Fadeley, 34°/o. 

In the future mention of changes in percentage due to the 
death of other partners or the taking in of new partners, it is 
agreed here that the percentage mentioned above for E. H. Fadeley 
will remain constant for her lifetime and for the balance of the 
calendar year in which her death occurs. 

The entire assets of each partner will, of course, be 
available to any creditors of these partnerships to assure the pay¬ 
ment of bills or bank loans incurred by the partnerships. To assure 
this, the wives of P. A. Deck, C. A. Blinston, and any future partners 
taken in, will, as a condition of their becoming partners, give letters 
of guarantee or any other necessary commitments to guarantee the 
above mentioned assurances. 

49 In addition each partner now or hereafter is required to keep 

a capital account in the partnerships at all times of at least $1, 000.00 
for every percent of their partnership interest. (The initial amounts 
of capital accounts would, therefore, as a minimum be: P. A. Deck, 
$16,000.00; C. A. Blinston, $16, 000. 00; D. U. Fadeley, $11,333.33; 

E. H. Fadeley $22, 666.67; and F. M. Fadeley, $34,000.00.) 

The capital requirements of all three partnerships are to be 
managed by the partners with bank loans, when needed, usually being 
made for convenience by one of the partnerships and being distributed 
among the partnerships as needed. It is therefore immaterial in which 
partnership a partner carries his or her capital account, so that for 
convenience in figuring interest, it shall be at the direction of the 
partners as to where each partner shall carry his account or distribute 
it among two or all three partnerships. 

Regular meetings of the partners will decide all matters on a 
majority vote with two exceptions mentioned below. Each partner will 
be entitled to cast the number of votes or fractions of votes that corre¬ 
spond to his percentage of the distribution of profits. 

The first exception to majority vote shall be in the voting for 
a new partner and for his percentage figure. It will require an 80°/o 
affirmative vote to include a new partner and to determine his percentage. 
E.H.F. F.M.F. C.A.B. P.A.D. D. U. F. 
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This can only be done to start at the beginning of a calendar year 
and the partner considered must have been an employee of one of 
the partnerships for a minimum of two years. 

When a new partner is thus added, the percentage when 
determined as above, shall be contributed by the partners by each 
contributing a percentage arrived at by multiplying this new per¬ 
centage by their own percentage. Their new percentage will then 
be their old one less this contribution. 

The second exception to the majority vote is a motion to 
end the partnerships which, it is agreed, can only be done by a 
vote of 100 /o. 

Any partner, by a not less than 90 day notice, can withdraw 
from the partnerships at the end of any calendar year and it is mutu¬ 
ally agreed that he or she will receive only his or her capital account 
to which has been added the profits for the then ending year, providing 
that a reserve up to minimum required capital, required by the rest 
of the partners will be left on deposit at bank interest to cover any 
known contingent liability originating during his or her term of part¬ 
nership. The partnerships will be immediately reformed by the re¬ 
maining partners and his or her perce ntage will be distributed among 
them in proportion to their own percentages. 

At the death of any partner, it is hereby agreed that the estate 
of that partner will remain a partner to the end of that calendar year, 
at which time the partner's capital account will be credited with the 
partner's full profit for the year, and the capital account or accounts 
will become the property of the executors, provided that a reserve up 
to minimum required capital, required by the rest of the partners, will 
be left on deposit at bank interest at least one year to cover any known 
contingent liability originating during his or her or the estate's term 
of partnership. The estate's connection with partnerships will 
cease at the end of the calendar year in which such death occurs. 

It is further agreed that the remaining partners will reform the 
partnerships as hereafter provided. 

50 At the end of the year in which occurs the death of E. H. 

Fadeley, the remaining partners, including any future added partners 
who, at their selection, must likewise agree to this and additional 
death provisions mentioned hereafter, hereby agree to reform the 
three partnerships with profits distributed in the same manner except 

E.H.F. F.M.F. C.A.B. P.A.D. D.U.F. 


216 


that to each of the living original partners’ percentage will be added 
the portion of 22-2/3°/o arrived at by dividing it equally among the 
other living original partners. (If P. A. Deck, C. A. Blinston, 

D. U. Fadeley and F. M. Fadeley are all living at that time, to each 
would be added 5-2/3°/o.) 

At the end of the calendar year in which occurs the death of 
F. M. Fadeley, if D. U. Fadeley is still living, the remaining 
partners, including any new partners who at their addition also agree 
to this, agree to reform the three partnerships with future profits 
to be distributed in the same manner but with percentages changed 
as follows: The then percentages of P. A. Deck, C. A. Blinston and 
D. U. Fadeley, if all are living, are to be added to the percentage 
last held by F. M. Fadeley, and of this total P. A. Deck is to then 
have 30°/o, C. A. Blinston 30°/o, and D. U. Fadeley 40°/o, as their 
new percentage. If this death occurs with D. U. Fadeley still living 
but after the death of either C. A. Blinston or P. A. Deck, then the 
percentages of the living of those two and D. U. Fadeley, and that 
last held by F. M. Fadeley, are to be added and divided equally be¬ 
tween D. U. Fadeley and the living one of P. A. Deck and C. A. 
Blinston. If neither live, then 2/3 will be added to D. U. Fadeley 
and 1/3 divided per percentages of other partners. 

If the death of F. M. Fadeley occurs after the death of D. U. 
Fadeley, then the remaining partners agree as before to reform the 
three partnerships with the addition of a partner of their selection to 
act for the living children of F. M. Fadeley. This partner is to 
receive and distribute yearly 15°/o of the profits divided equally 
among the living children of F. M. Fadeley. At the death of the last 
child of F. M. Fadeley, this partnership interest ceases and the 15°/o 
if divided per percentage. The remainder of the percentage held at 
his death by F. M. Fadeley will be divided equally between P. A. Deck 
and C. A. Blinston, if both are living. If only one lives, then he will 
receive 1/2 of this balance, and the remainder will be divided per 
percentage of the balance of partners. If neither live, then the re¬ 
mainder will all be divided per percentages. 

At the end of the calendar year in which occurs the death of 
either P. A. Deck or C. A. Blinston, the remaining partners as above 
described, including new partners, agree to reform the three partner¬ 
ships, adding the widow of him who dies as a partner with 1/3 his then 


E.H.F. 


F.M.F. 


C.A.B. 


P.A.D. 


D.U.F. 
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percentage. The balance of his last held percentage is to be dis¬ 
tributed to the remaining partners per percentages. If either or 
both C. A. Blinston and P. A. Deck outlive their wives, then 
their entire percentage will be per percentages divided among the 
remaining partners. 

At the death of any future partner, unless otherwise 
provided, the percentage will be "per percentage" distributed to 
the remaining partners. 

At the end of the calendar year in which occurs the death 
of D. U. Fadeley, if it occurs before the death of F. M, Fadeley, 
the remaining partners agree to reform the partnerships as above 
with her percentage distributed "per percentages". If it occurs 
after the death of F. M. Fadeley, the remaining partners agree to 
reform the three partnerships as before with the addition of a partner 
of their selection, to act for the living children of F. M. Fadeley. 

51 This partner is to receive and distribute yearly 15°/o of the profits 
of the partnerships and divide them equally among the living child¬ 
ren of F. M. Fadeley. At the death of the last child of F. M. Fadeley, 
this partner 1 s interest ceases and the 15°/o is divided "per percentages". 
The balance of the percentage last held by D. U. Fadeley, and all of 
it, if there are then no living children of F, M, Fadeley at that time, 
is to be divided "per percentages". 

It is also agreed at this time and is to be agreed by any 
future partners, that at any time by a majority vote, the three part¬ 
nerships may be combined with one partnership under whatever name 
the partners select to use and that no use in this instrument of the 
term "the three partnerships" is to prevent this, nor is the meaning 
of this instrument to be changed in any way by such a move. Such a 
change, even though legally requiring the ending of the three partner¬ 
ships is hereby made possible if the combination makes no other change 
except consolidation and use of another name. 

It is also part of this agreement that at any time the partners 
by a majority vote may add new lines of business or by a similar vote 
shall discontinue any line that has ceased to show a profit. 

It is agreed that no partner will ever assign or commit any 
part of his net worth without the voted permission of the rest of the 
partners. 


E.H. F. 


F.M. F. CoA.Bo P.A.Dc D.U.F. 
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Each page of this agreement, except the last, is to be 
initialed at the bottom by all the signatories. 

This agreement is signed by the partners who thereby 
agree to all its provisions. 

/s/Ellen H. Fadeley 
/s/Fenton M. Fadeley 
/s/Chester A. Blinston 
/s/Patrick A. Deck 
/s/Dolores U. Fadeley 

* * * 

52 PET’S EX. NO. 9b 

Received in Evidence 

ADDITION TO PARTNERSHIP AGREEMENT. ADDITION 1 

Fenton M. Fadeley, Ellen H. Fadeley, Dolores U. Fadeley, 
Patrick A. Deck and C. A. Blinston hereby agree effective January 
1st, 1949 to form a partnership called John Meikeljohn Co. to 
operate a retail coal, wood and fuel oil business at 212 - Van Buren 
St., N. W., Washington, D. C. It is hereby agreed that the terms 
of the other three partnerships, namely - Fadeley and Co. Colonial 
Fuel Oil and Colonial Fuel Co. - shall be followed exactly in this 
partnership as to percentage distribution of profits, management, 
interest on capital invested, etc. This addition to the partnership 
agreement is signed by the partners who thereby agree to all its 
provisions. 
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WITNESSED: 
/s/Dolores U. Fadeley 

/s/P. A. Deck _ 

/s/F. M. Fadeley 
/s/Kenneth F. Taylor 
/s/P. A. Deck 


/s/Fenton M. Fadeley 

/s/Ellen H. Fadeley 

/s/Dolores U. Fadeley 

/s/Patrick A. Deck 

/s/C. A. Blinston _ 

* * 
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Ellen H. Fadeley*s Capital Account in Colonial Fuel Oil 

Petitioners 1 Exhibit No. 11 * 

Received in Evidence 


Colonial Fuel Oil 
Ellen H. Fadeley - Personal 


1951 


Credits 

Jan. 1 
Dec. 31 

Balance Forwarded 

$ 63, 671.46 
19, 069.35 

1952 

Jan. 1 

Balance 

52, 740. 81 

Dec. 31 


96.33 

Dec. 31 

1 

16, 884.74 

1953 

Jan. 1 
Dec. 31 
Dec. 31 

Balance Forwarded 

24, 721. 88 
17, 196.51 
153.00 


* Only pertinent credit items are reproduced since no gifts 
were made from this account. The December 31 credits 
represent Ellen H. Fadeley*s share of partnership profits 
plus interest on her capital account balance* 





> 

4 . 


4 ■ 
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Ellen H. Fadelev‘s Capital Account in Colonial Fuel Co. 

Petitioners' Exhibit No. 12 
Received in Evidence 

Colonial Fuel Co. 

1215 First Street, N. E. 





E. I 

rl. 

F adeley 




Credits 


Balance 

1946 






April 1 

Profit 1945-6 


$ 2, 264. 

82 

$ 9,331.08 

1947 






April 1 

Profit 1946-7 


4,993. 

34 

14,324.42 

1948 






April 1 

Profit 1947-8 


10, 715. 

68 

25, 040. 10 

1949 






Jan. 1 

Profit for 9 mos. end 

) 





12/31/48 - Interest ) 





751.23 - 4,452.82 

) 

5,204. 

05 

30, 244.15 


* * # 





Dec. 31 

Profit for 1949 


5,799. 

61 



* * * 





Dec. 31 





42,209.67 


* * * 





1950 






Dec. 31 

Profit for 1950 


7, 546. 

85 

49, 944.91 


* * * 





1951 






Dec. 31 

Distribution of profit 






for 1951 


6,989. 

73 

47,514.68 


* * * 


I 



1952 






Dec. 31 

Distribution of profit 



| 



for 1952 


7, 151. 

59 


Dec. 31 

Distribution of profit 






for 1952 


170. 1 

00 

14, 836.27 


* * * 





1953 






Dec. 31 

Distribution of profit 






for 1953 


3, 307.' 

il 

18, 742. 11 
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Rasps' Ex. A 

GROSS BUSINESS RECEIPTS OF COMBINER PARTNERSHIPS 

FOR LAST 10 YEARS 


1944 1945 


1946 


Gross Receipts 2, 441, 746. 30 
Gross Operating 
Expense including 
cost of materials 
sold 2,355,588.87 

Net Profits 

before taxes 86,157.43 

Total Salaries 

and wages paid 152, 094.68 


2,783,537,$9 


2,685,142.^4 

I 

98,395-15 

185,289.51 


3,160, 875.86 


3,065,926.49 

94,949.37 

245,363.05 


1947 


1948 ! 1949 


Gross Receipts 4, 035, 298.27 
Gross Operating 
Expense including 
cost of materials 
sold 3,903,870.18 

Net Profits 

before taxes 131, 428.09 

Total Salaries 

and wages paid 299, 373.38 


4, 573,722.59 

i 

i 

i 

i 

i 

4, 407,255-39 

| 

166,467.20 
292, 869.|44 


4, 519,936.22 

4, 345,886.02 
174, 050.20 
266,624.09 


1950 


1951 ! 1952 


Gross Receipts 4, 616, 626.42 
Gross Operating 
Expense including 
cost of materials 
sold 4, 392, 881. 88 

Net Profits 

before taxes 223, 744. 54 

Total Salaries 

and wages paid 269, 395.96 


5,121,107.08 

| 

i 

i 

4, 904, 481.26 
216, 589. $2 
285,457.77 


5,587,191.44 

5,367, 649.59 
219, 541.85 
324, 421. 04 
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1953 


Gross receipts 
Gross Operating 
Expense including 
cost of materials 
sold 

Net Profits 
before taxes 
Total salaries 
and wages paid 


4, 835,820.88 


4,610,459.98 
225,360.90 
298, 466.16 


No salaries paid to 
partners 




BRIEF FOR PETITIONER 


IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

JANUARY TERM, 1956 
No. 12,924 

DISTRICT OF COLUMBIA, Petitioner, 

v, 

FENTON M. FADELEY, Respondent. 

No^ 12,925 

DISTRICT OF COLUMBIA, Petitioner, 

v. 

RICHARD W, FADELEY, Respondent. 

No. 12,926 

DISTRICT OF COLUMBIA, Petitioner, 

v. 

Fo MERCER FADELEY, Respondent. 


No. 12,978 


DISTRICT OF COLUMBIA, 

v. 

FENTON M. FADE LEY, 


No. 12,979 

DISTRICT OF COLUMBIA, 

v, 

PATRICK A. DECK, 


No. 12,980 

DISTRICT OF COLUMBIA, 

v. 

CHESTER A. BLINSTON, 


No. 12,981 

DISTRICT OF COLUMBIA, 

v. 

DOLORES U. FADELEY, 


Petitioner, 


Respondent. 


Petitioner, 


Respondent. 


Petitioner, 


Respondent. 


Petitioner, 


Respondent. 


ON PETITIONS FOR REVIEW OF DECISIONS OF THE DISTRICT OF 

COLUMBIA TAX COURT 


VERNON E. WEST, 

Corporation Counsel, D. C., 
CHESTER H„ GRAY, 

Principal Assistant Corporation 
Counsel, D. C., 

GEORGE C« UPDEGRAFF, 

Assistant Corporation Counsel, D. Co 
Attorneys for Petitioner, 

District Building, 

Washington 4, D. C. 



QUESTIONS PRESENTED 


The questions presented are: 

1. Whether the Tax Court had jurisdiction in cases numbered 
12, 924, 12, 925 and 12, 926 under a statute which authorized appeals 
to it only by a person aggrieved by an assessment of taxes against 
him provided such person first pays the tax where the persons against 
whom the taxes were assessed did not pay the taxes and where another 
person, who paid the taxes, had not been assessed such taxes. 

2. Whether the Tax Court followed proper procedure in making 
findings of fact; whether such findings as were made are clearly errone¬ 
ous; whether the Tax Court erred in failing to make conclusions of law; 
and whether in light of the many errors committed by the Tax Court its 
decisions are erroneous. 

3. Whether the Tax Court erred in failing to affirm assessments 
where the only question properly presented was whether the market value 

of the decedent’s interests in a partnership, as determined by the Assessor, 
was excessive, and where such determination by the Assessor was upheld 
by the Tax Court. 

4. Whether the Tax Court erred in permitting a new issue to be 
raised after trial and decision of three of these seven cases, and in 
deciding four of these cases against the District without further hearing 


or the introduction of additional evidence, and without having made 
required basic findings of fact and conclusions of law to support such 
decisions. 

5. Whether the Tax Court erred in determining in four of these 
cases on the evidence adduced and findings of fact made that the decedent 
transferred her partnership interests for full consideration in money or 
money’s worth and in making such determination on an unrelated decision 
of another Circuit Court of Appeals. 
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n. The Tax Court* s findings on the question whether 


transfers of $25, 000 each to Richard W. Fadeley 
and F. Mercer Fadeley by the decedent within 
two years of decedents death were or were n ot 
made in contemplation of death are clearly er¬ 
roneous; that Court T s decision does not conform 
to the requirements of law and is therefore in¬ 
valid; and even if this Court assumes jurisdiction , 
cases numbered 12, 924, 12, 925 and 12, 926 should 
be reversed.. 33 
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in deciding that the taxes involved were er- 
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Conclusion ... ... 69 
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IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

JANUARY TERM, 1956 
No. 12,924 

DISTRICT OF COLUMBIA, Petitioner, 

v. 

FENTON M, FADE LEY, Respondent. 

No. 12,925 

DISTRICT OF COLUMBIA, Petitioner, 

v. 

RICHARD W, FADELEY, Respondent. 

No, 12,926 

DISTRICT OF COLUMBIA, Petitioner, 

v. 


F. MERCER FADELEY, 


Respondent. 


DISTRICT OF COLUMBIA, 

v. 

FENTON M. FADE LEY, 


No. 12,979 

DISTRICT OF COLUMBIA, 

v. 

PATRICK A. DECK, 


No. 12,980 

DISTRICT OF COLUMBIA, 

v. 

CHESTER A. BLINSTON, 


No. 12,981 

DISTRICT OF COLUMBIA, 

v. 

DOLORES U. FADE LEY, 


Petitioner, 


Respondent. 


Petitioner, 


Respondent. 


Petitioner, 


Respondent. 


Petitioner, 


Respondent. 


CONSOLIDATED BRIEF FOR PETITIONER 


PRELIMINARY STATEMENT 

By order of this Court entered December 6, 1955, these cases 
were consolidated for the purposes of filing a consolidated petitioners 
brief, for filing a single consolidated joint appendix, and for oral argu¬ 
ment. 

JURISDICTIONAL STATEMENT 

This Court has jurisdiction to review decisions of the District 
of Columbia Tax Court-^ in inheritance tax cases pursuant to Sections 
3 and 4 of Title IX of the District of Columbia Revenue Act of 1937, 

50 Stat. 673, ch. 690, as added by Section 8 of the Act of May 16, 1938, 
52 Stat. 371, ch. 223, as amended by Sections 3(a) and 3(b) of the Act 
of July 10, 1952, 66 Stat. 543, ch. 649 (Secs. 47-2403 and 47-2404, 

D. C. Code, 1951). 

The decisions of the Tax Court in cases numbered 12, 924, 12, 925 

2 / 

and 12,926 were entered July 11, 1955 (J. A. 130-132).“ Petitions for 


1 The District of Columbia Tax Court will be referred to in this brief 

hereinafter as the "Tax Court". 

2 The letters "J. A." in this brief refer to the joint appendix. The 

respective docket numbers in the Tax Court and in this Court are: 
Tax Court Docket No. This Court T s Docket No. 


1470 

12752 ? 

1471 

12, 925 

1472 

12,926 

1473 

12,978 

1474 

12,979 

1475 

12,980 

1476 

12,981 
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review by this Court of such decisions were filed August 9, 1955 

(J. A. 132). The decisions of the Tax Court in cases numbered 12,978, 

12,979, 12.980 and 12,981 were entered September 15, 1955 (J. A. 394, 

206, 207). Petitions for review by this Court of such decisions were 
filed October 12, 1955 (J. A. 196, 199, 202, 205). 

Neither the Tax Court ncr this Court has jurisdiction with respect 
to respondents Fentcn M. Fadeley in case numbered 12, 924, Richard W, 
Fadeley in case numbered 12, 925 and F Mercer Fadeley in case numbered 
12, 926 because no assessment of taxes was made against Fenton M. Fadeley 
and neither Richard W. Fadeley nor F. Mercer Fadeley paid the taxes as¬ 
sessed against them as required by Section 3 of Title IX of the District of 
Columbia Revenue Act of 1937. as amended (Sec. 47-2403, D. C. Code, 
1951), supra , 

STATEMENT OF THE CASES 
General Statement 

These cases involve the application of the District of Columbia 
inheritance tax law to transfers of property cf Ellen H. Fadeley, deceased, 
to six beneficiaries as a result cf the decedent’s death. Two of the trans¬ 
fers were made by the decedent to her t-wo grandsons, Richard W. Fadeley 
and F. Mercer Fadeley (cases numbered 12, 925 and 12, 926) within two 
years prior to her death or April 15, 1953, at the age of 84 years (J. A. 95, 
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Findings- 2-5; J. A. 114, Finding 20) and therefore came within the 

4/ 

statutory presumption that they were made in contemplation of death, - 
The remaining four transfers were made from the decedent, as a result 
of her death, to survivors of a business partnership of which the decedent 
was a member (J. A. 152-168, Findings 6-10) o These survivors are 
Fenton M. Fadeley, son of the decedent (case numbered 12, 978), Patrick 
A. Deck (case numbered 12, 979), Chester A. Blinston (case numbered 

12.980) , and Dolores U. Fadeley, wife of Fenton M. Fadeley (case numbered 

12.981) . (J. A. 152, Findings 1-6.) 

Lack of Jurisdiction in Cases Numbered 12, 924, 

12, 925 and 12, 926 

No assessment of inheritance tax was made against Fenton M. Fadeley 

in case numbered 12, 924. The taxes which were the subject of that appeal 

were assessed against Fenton M, Fadeley's sons who are respondents in this 

Court in cases numbered 12, 925 and 12, 926. The inheritance taxes assessed 

against Richard W. Fadeley and F. Mercer Fadeley were not paid by them 

but were paid by Fenton M. Fadeley (J. A. 3, 4, 118, Finding 24). It is 

5/ 

the position of the petitioner herein- that, under these circumstances, none 

3 The words 'finding" and "Findings " when used in this brief in relation 

to the joint appendix refer to the Findings of Fact of the Tax Court. 

4 Sec. 47-l601(h), D. C. Code, 1951, infra. 

5 The petitioner in these cases will be hereinafter referred to as the 

"District”. 
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of those respondents had status to appeal to the Tax Court since the statu¬ 
tory requirements of Sec. 47-2403, D, C. Code, 1951, infra, were not 
complied with, and that, consequently, the consolidated decision of the 
Tax Court in these three cases to the effect that the aforesaid taxes were 
’’erroneously assessed” against Richard W. Fadeley and F. Mercer Fadeley 
and that Fenton M. Fadeley is entitled to a refund of such taxes (J. A. 131) 
is invalid and should be reversed. 

Cases Involving Transfers Made in Contemplation 
of Death 

The three appeals tc the Tax Court, referred to in the preceding 
paragraph, were all based upon the contention that the Assessor of the 
District of Columbia incorrectly determined that gifts made by the decedent 
to her grandsons, Richard W, Fadeley and F. Mercer Fadeley, on February 
15, 1952, less than two years prior to the decedent’s death, were made in 
contemplation of death (Tr. 1, 224, 232). These gifts amounted to $25, 000 
each and were effected by letter of instruction from the decedent to the 
Treasurer of Fadeley & Company, one of the partnerships comprising the 
business partnership mentioned above, whereby an account in the sum of 
$25, 000 -was set up for each of decedent’s two grandsons (J. A. 114, Find¬ 
ing 20). Previously, on June 23, 1948, the decedent had executed a last 
will and testament wherein a trust had been provided in the amount of 
$75, 000 for each of decedent’s two grandsons. Subsequent to making the 
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gifts of February 15, 1952, the decedent, by a codicil to her will executed 
April 17, 1952, reduced the trust established in her will for her two grand¬ 
sons from $150, 000 to $100, 000 and stated as a reason therefor that she had 
"given each of my two grandsons TWENTY-FIVE THOUSAND DOLLARS 
($25, 000) in cash. " (J. A. 115, Finding 21.) 

On April 15, 1953, at the age of 84 years, the decedent died domi¬ 
ciled in the District of Columbia (J. A. 95, Finding 4). The cause of death 
was congestion of the lungs, secondary to heart failure, which the decedent 
had had since the year 1930 (J. A. 97). This condition which affected the 
decedent's heart gradually and somewhat progressively over the years, 
due to a failing in the efficiency of the circulation, restricted decedent's 
physical activity more and more as the years went on and the condition 
became more and more severe, and caused her to be confined to bed inter¬ 
mittently from prior to the year 1946, and from that time on she was con¬ 
fined to bed for progressively increasing intervals until the time of her 
death (J. A. 97, 98). The decedent was continually confined to bed from 
July, 1952, until her death on April 15, 1953 (J. A. 98). Several weeks 
prior to August, 1951, before the decedent made the gifts to her two 
grandsons and changed her will by reducing the testamentary trust in 
their favor by the identical amounts of the gifts, the decedent, who was 
then 82 years of age, had a rather severe exacerbation of her heart trouble 
which caused her to be in a hazardous physical condition (J. A. 12, 13). 


8 


All of the facts stated above relating to the physical condition of 
the decedent are uncontroverted and were taken from the testimony of 
respondents’ witness Dr. Henry Ecker. The Tax Court, however, dis - 
regarding this Court’s recent admonition in Bishop v. United States , 

U. S. App„ Do Co _, 223 F. 2d 582, that a trial judge should 

not recite the evidence upon which he bases a finding, made a finding 
(J. A. 95-102, Finding 6) that the physical condition of the decedent 
during the score of years before her death was as described by her 
physician, Dr. Henry Ecker, in his testimony and then proceeded to re¬ 
cite a portion of the proceedings which included only part of Dr. Henry 
Ecker’s testimony (J. A. 96-102). The Tax Court excluded from such 
recital a most important part of the direct examination of Dr. Henry 
Ecker relating to the decedent’s physical condition in August, 1951 (J. A„ 
12, 13, 102), shortly before the two gifts here in question were made, and 
all of the cross examination by counsel for the District of Dr. Henry Ecker. 

The evidence discloses that Dr. Henry Ecker did not meet the de¬ 
cedent until July, 1946, less than seven years prior to the decedent’s 
death (J. A. 25); that Dr. Lewis Ecker, a partner of Dr. Henry Ecker, 
rather than the latter, had been the decedent’s attending physician and 
treated her for heart trouble since January, 1929 (J. A. 25-27, 35-39); 
and that Dr. Henry Ecker only attended the decedent (from July, 1946) 
most of the summers when Dr. Lewis Ecker was out of town, and 
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intermittently throughout the year for week ends and night calls because 
Dr. Lewis Ecker relinquished some of the overtime work (J. A. 21). 

The evidence further discloses that Dr. Lewis Ecker was available in 
the District of Columbia and able to testify in this case but he was not 
called by the respondents (J. A. 20, 21). 

Findings 7, 8, 14(b), 16, 20, 21, and 22, like Finding 6, are 
merely quotations from testimony and exhibits which consisted of the 
following: 

(1) A letter from the decedent dated February 4, 1952, to her 
physician Dr. Lewis Ecker (who did not testify) pertaining in some respects 
to the decedent’s physical condition and activities but mostly to other . 
matters immaterial to the question whether the decedent’s gifts to Richard 
and Mercer Fadeley, her grandsons ; were or were not made in contem¬ 
plation of death (Finding 7, J. A. 102-104). 

(2) Portions of the testimony of the decedent’s son, Fenton M 
Fadeley, describing his impression of the appearance, interests and 
attitudes of the decedent (Finding 8, J. A. 104-107). 

(3) Portions of the testimony of a business partner, Chester 
Blinston (respondent in case numbered 12, 980) describing the decedent's 
condition during the year 1952 as it appeared to him during infrequent 
periodic visits to the decedent’s home (Finding 14(b), J. A. 110, 111). 

(4) A letter written by the decedent in December, 1951, to her 
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son, Fenton M. Fadeley, discussing the thought of giving Fenton's sons, 
Mercer and Richar4 $25, 000 each out of the trusts created in the de¬ 
cedent’s will of 1948 (Finding 16, J. A. 111, 112). 

(5) A letter dated February 15, 1952, from the decedent to another 
business partner, Patrick A. Deck (respondent in case numbered 12, 979), 
Treasurer of Fadeley & Company, effecting gifts of $25, 000 each to the 
decedent's grandsons, Richard and Mercer Fadeley (Finding 20, J. A. 114). 

(6) A codicil to the decedent's 1948 will (Pet. Ex. 2), executed 
April 17, 1952, by which the decedent reduced the testamentary trust for 
the benefit of her grandsons aforesaid from $150, 000 to $100, 000 and gave 
as the reason for such change the gifts of $25, 000 each to her grandsons 
referred to in the preceding paragraph (Finding 21(a), J. A. 115). 

(7) A document executed October 27, 1952, by which the de¬ 
cedent modified her 1948 will (Pet. Ex. 2) and stated therein that she 

had already given to each of her grandsons $25, 000 "of the amounts spoken 
of in Item IV-A" of such will wherein she had established the aforesaid 
trust and expressed her desires as to the times when the beneficiaries 
should receive the interest and principal from the trust (Finding 21(b), 

J. A. 115, 116). 

(8) One paragraph of a letter written by the decedent on June 29, 

1952, to Dr. Lewis Ecker (who did not testify) wherein the decedent stated, 
among other things quoted but not material to the issue before the Tax Court, 


11 


that when she made her will four or five years before she left her two 
grandsons (referred to as "Fenton" and "Dicky") each $75, 000 and that 
"just before this thing happened to me I gave them each $25, 000 of what 
they were to get when I pass on" (Finding 22, J. A. 116, 117). Neither 
the Findings of the Tax Court nor the evidence disclose specifically what 
"thing" happened to the decedent just after she made the gifts of $25, 000 
each to her two grandsons on February 15, 1952; but the evidence (not 
the Findings) does clearly disclose that in the summer of 1951, before 
the decedent made such gifts, the decedent suffered a rather severe 
exacerbation of her heart condition and, at that time, she was in a 
serious physical condition (J. A. 12, 13). 

The Tax Court did not quote the first, third and fourth para¬ 
graphs of the decedent 1 s letter of June 29, 1952, in Finding 22, in which 
the decedent wrote to her physician Dr. Lewis Ecker about the difficulty 
she had been having with her son, Fenton M. Fadeley, and his attorney 
in respect of wills and "the inheritance tax"— 7 as well as about the de¬ 
cedent’s physical condition and her need for the care of nurses (Pet, Ex. 
4-b), nor did the Tax Court make any basic findings of fact on these 
matters which were relevant and material to the issue whether the gifts 

B Inasmuch as the decedent was domiciled in the District of Columbia 
(J. A. 95), she could have been concerned only with the District 
inheritance tax. 
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in question were or were not made by the decedent in contemplation of 
death. 

The only basic findings of fact made by the Tax Court in relation 
to the question of whether the gifts here involved were or were not made 
by the decedent in contemplation of death are contained in Findings 9, 13 ; 
14(a), 15, 16, 17, 18, and 19. 

(a) In Finding 9 (J. A. 107), after stating that the decedent was a 
generous person, the Tax Court found that prior to the two gifts here 
involved the decedent made small gifts to her grandsons, without finding 
the amounts of the gifts or the times when made. The Tax Court further 
found that the decedent "offered" in 1945 to send one of the grandsons to 
college and start him in business, and that when he built his home in 1951 
the decedent "Offered" to pay off the $15, 000 mortgage thereon. The Tax 
Court also found in Finding 9 that the decedent made gifts to the following 
persons in the amounts indicated after their names without finding when 
or under what circumstances such "gifts" were made (J. A. 107): 

Person Amount Given 

Virginia Boswell (decedent 1 s cousin and a 
former wife of decedents son, Fenton 
M. Fadelsy); this consisted of gifts of 
$3, 000 each for five years. (J. A. 58) 


Fenton M. Fadeley (decedent*s son) 
C. A. Blinston (a business partner) 


$15,000 
12,000 
10, 000 
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Person Amount Given 

St. Alban’s Church 10, 000 

Patrick A Deck (another business partner) 1, 000 

Ray Moore (a former employee) 1, 000 

Virginia Shippell (a niece) 1, 000 

Daughter of Virginia Shippell (no name) 500 

Blanche Royal (decedent’s cook) 1,000 

Paul Hogue (decedent’s chauffeur) 1, 000 

Mrs. Addis Payne (an old acquaintance of 
decedent who was destitute, given in lump 
sums of $200 and $300; J. A. 53) 1, 500 


Aside from the decedent’s grandsons, Richard and Mercer Fadeley, who 
were beneficiaries of the testamentary trust established under Item IV 
of the decedent’s 1948 will (Pet. Ex, 2), and the decedent’s son, Fenton 
M. Fadeley, who was the residuary beneficiary under Item V of said will, 
the only beneficiaries of the decedent's will were St. Alban's Episcopal 
Church of Washington, D. C., which was bequeathed $7, 000 under Item 
II of the will and Virginia Boswell who was bequeathed $9, 000 and two 
fur coats under Item m of such will. However, as to the bequests to St. 
Alban's Episcopal Church and Virginia Boswell the will (Pet. Ex. 2) 
provided: 
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"The amount of any of the aforesaid two legacies 
is to be diminished, however, by any amounts which I 
shall give to the beneficiaires thereof after the execution 
of this will, as to which I shall inform my Executors 
hereinafter named*" 

Schedule O of the District inheritance tax return, which required the 
Executors to show the name and address of each person entitled to share 
in the estate, his relationship to the decedent, and the value of the share 
each was entitled to receive, reported as beneficiaries only the follow¬ 
ing (Pet. Ex. 1): 

Name of Beneficiary Value of Share 

Fenton M. Fadeley (son of decedent) $ 53,508.71 

F. Mercer Fadeley (grandson of decedent) 50, 000.00 

Richard W Fadeley " ” " 50,000.00 

[The only possible finding that could have been made by the Tax Court in 
respect of the gifts to St. ALban T s Episcopal Church and Virginia Boswell 
is that such gifts were made after execution of the decedent's will in 1948 
and that those beneficiaries were, consequently, eliminated from benefit¬ 
ing under the will because of the language in the will quoted above yet the 
Tax Court made no basic findings in these respects. ] 

(b) In Findings 13, 14(a), 15, 16, and 17 (J. A. 108-112) the Tax 
Court merely found as facts that the decedent, beginning in the year 1945 
(when the decedent was 76 years of age), "discussed" over a period of years 
before her death with her son, Fenton M. Fadeley, and her business partner, 
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Chester Blinston, the matter of making certain gifts, particularly to her 
grandsons, Richard and Mercer Fadeley and gave some of the background 
of the discussions. 

(c) In Findings 18 and 19 (J. A. 113) the Tax Court found as facts 
certain aspects of the personal and business affairs and possibilities of 
Richard and Mercer Fadeley; that Richard and Mercer Fadeley attended 
a dinner party at the decedent’s apartment in January, 1952, and that at 
such party the decedent (then 83 years of age) appeared to Richard ”in 
good health and as lively as she had ever been” (J. A. 113) and to Mercer 
’’she appeared well and there was no difference in her appearance from what 
it had been over the past four or five years” (J, A. 114); that at such party 
the decedent ’’was the ’queen of the party* and appeared to enjoy herself” 

(J. A. 114); and that it was at that time (January, 1952) that the decedent 
told Richard and Mercer Fadeley that she would help them along with a 
gift of $25, 000 each to give them a good start (J. A. 113, 114). 

Aside from the aforesaid recitation of evidence, and findings as 
to how the decedent had appeared to certain witnesses as set forth above, 
the Tax Court did not make any finding of fact whatsoever in cases 
numbered 12, 924, 12, 925, and 12, 926 as to the physical condition and 
intentions of the decedent during the two years prior to her death Not¬ 
withstanding this lack of basic findings of fact, the Tax Court made an 
ultimate finding that the transfer on February 15, 1952, by the decedent 
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of the sums of $25, 000 each to Richard and Mercer Fadeley "was not 
made in contemplation of death, but in contemplation of life and matters 
and things associated with life" (Finding 25, J, A. 118, 119), However, 
subsequent to entry of the findings of fact in cases numbered 12, 924, 

12, 925 and 12, 926, which involved the sole question whether the afore¬ 
said gifts to Richard and Mercer Fadeley were made in contemplation 
of death, the Tax Court made findings of fact in companion cases numbered 
12, 978, 12, 979, 12, 980 and 12, 981, which involved questions not related 
to gifts made in contemplation of death, in which the following was included 
(J. A. 168, 169): 

"12. The four partnerships in which the decedent, Ellen 
H. Fadeley, and the four petitioners were partners were 
engaged in the business of selling fuel. In such business the 
decedent never took an active part. She was eighty-four years 
old at the time of her death, had been afflicted with heart 
disease for twenty years prior thereto, and was bedridden 
for nine months before her death." 

It should be noted here to avoid confusion that although all seven of these 
cases were consolidated for hearing by the Tax Court upon request of 
counsel for respondents, so that the testimony and the exhibits presented 
would apply to all proceedings (J. A. 3), the Tax Court segregated the 
contemplation-of-death-issue cases (cases numbered 12, 924, 12, 925 and 
12 , 926) from the valuation-of-partnership-interests cases (cases numbered 



12, 978, 12, 979, 12, 980 and 12, 981) for decision. The Tax Courts Findings v 
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of Fact, Opinion and Decision in the first-named class of cases vere made 
and entered on the docket July 11, 1955 (J. A. 132), The Tax Court’s Findings 

< . 



of Fact, Opinion and Decisions in the latter-named class of cases were 
made and entered on September 15, 1955 (J A. 196, 199, 202, 205) 

The Assessor of the District of Columbia determined that the 
transfers of decedent's property by gift of $25, 000 each to Richard and 
Mercer Fadeley, within two years of the decedent's death, were made in 
contemplation of death and made assessments accordingly against Richard 
and Mercer Fadeley (Finding 23, J. A 118). Neither Richard Fadeley 
nor Mercer Fadeley paid the tax assessed against him; such taxes were 
paid by Fenton M. Fadeley (Findings 23, 24; J. A 118). The Tax Court 
made and entered a consolidated decision holding that the aforesaid taxes 
were erroneously assessed against Richard and Mercer Fadeley and that 
Fenton M. Fadeley is entitled to a refund of such taxes (J. A. 131) 

Ca sz z Involving Transfers From Decede nt, 

As a Result of Her Death, To Survivors 
of a Business Partnership " 

In cases numbered 12,978 to 12, 981, inclusive, the District has 
appealed decisions of the Tax Court holding that inheritance taxes in rela¬ 
tion to the estate of the decedent were erroneously assessed against the 
respondents in those cases (J. A 194, 206-208). The taxes in question 
had been assessed by the Assessor of the District against four surviving busi¬ 
ness partners of the decedent to whom was transferred, under self-executing 
provisions of a partnership agreement, as a result of the decedent’s death, 
that portion of the decedent’s interest in the partnership business which 
exceeded the decedent’s capital account in such business. The capital 


account amounted to $108,117.95 (Findings 8, 10; J. A. 164-166, 163-168). 
The remaining value of decedent’s interest in the business partnership, as 
determined by the Assessor (Finding 10, J. A. 166-168) and upheld by the 
Tax Court (J. A. 179), amounted to an additional sum of $103, 587.68. This 
interest, having a value approved by the Tax Court of $103, 587.68, was 
divided and distributed, as a result of decedent's death, to the four sur¬ 
viving partners of the partnership, namely, Fenton M. Fadeley, Patrick 
A. Deck, Chester A. Blinston and Dolores U. Fadeley, respondents in 
cases numbered 12,978 to 12,981, inclusive. The assessments in question 
were based upon such transfer. (Findings 10, 11; J. A. 166-168). 

The respondents appealed to the Tax Court alleging the following 

V 

errors in the assessment (J. A. 135, 136): 

(a) That the Assessor incorrectly and arbitrarily increased the 

valuation of the decedent's partnership interests in excess of the value 

8 / 

reported in the inheritance tax return- by $103, 587.68. 

(b) That the Assessor incorrectly determined that the partnership 
agreement was a testamentary instrument by which the decedent’s partnership 

7 Only one of the four petitions filed in the Tax Court has been printed in 

the joint appendix inasmuch as the allegations of error in all are 
identical (Tr. 110, 126, 142). 

8 The value of the decedent's interests in the business partnership report¬ 

ed in the inheritance tax return consisted only of the decedent's capital 
account interest, amounting to $108,117.95 (J. A. 167, 168). 
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interests passed at her death to the surviving partners. 

(c) That the Assessor incorrectly determined that on the deal:.?, 
of the decedent there was transferred to the respondents the decedent’s 
interest in partnership goodwill 

Since it is clear that respondents received the decedent’s partner¬ 
ship interest having a value in excess of the value of decedent’s capital 
account in such partnership as a result of the decedent’s death, and 
pursuant to the self-executing provisions of the partnership agreement 
(Finding 6, J. A. 152-163; J A. 213-2i8), the only issue before the 
Tax Court was that of the value of the interest transferred, and it was 
so understood by the Court below (J. A. 142-147) This issue was 
decided against the respondents by the Tax Court as follows (Opinion, 

J. A. 179): 

’’The determination of the value of the transfers by the 
Assessor is clothed with a presumption of fairness and 
reasonableness. There was no testimony by the petitioners 
sufficient to overcome that presumption. The Court does 
not believe that such determination should be disturbed.’’: 

Notwithstanding such determination by the Tax Court, that Court 

decided these four cases in favor of the respondents (J. A. 194, 206- 

208) on a hypothetically based issue which the Court permitted to be 

raised by amendment of the respective petitions after all cases had been 

tried and briefs were filed, without further hearing or the introduction 

of any additional evidence in any manner whatsoever, although the record 
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clearly disclosed that the only issue that had been properly raised by 
respondents, and on which the cases were tried before the Tax Court, was 
that pertaining to the valuation of the decedent’s partnership interests which 
had been transferred to the respondents as a result of the decedent’s death 
This erroneous action by the Tax Court came about by the following unusual 
procedure: 

(I) All seven of the cases now before this Court were heard on the 
merits by the Tax Court on March 16 and 17, 1955 (J. A. 132, 195, 198, 

201, 203), having been consolidated in the Tax Court as heretofore stated. 
However, although Finding 12 in the four partnership cases, relating to the 
decedent’s physical condition and activity for twenty years prior to death, 
had relation to the three contemplation-of-death-type cases, the Tax Court 
made and entered its findings of fact, opinion and decision in the three last- 
mentioned cases on July 11, 1955, after all briefs, with exception of the 
District’s reply to the respondents’ supplemental brief, had been filed in 
all seven cases (J. A. 132, 196, 198, 201, 204), On June 15, 1955, counsel 
for the District had filed a motion for leave to file a reply to respondents’ 
supplemental brief, stating as grounds therefor that the District was with¬ 
out knowledge of the filing of respondents’ supplemental brief until the 
date it was served upon the District, and that the District desired to sub¬ 
mit its views ”in regard to the issue raised therein” (J. A 140). The 
District’s reply brief was filed July 15, 1955 (J. A. 196, 199, 201, 204). 
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The respondents’ supplemental brief had been requested by the Tax Court 
(Tr 14, 38, cases numbered 12, 978 to 12, 981, inclusive) without the 
knowledge of counsel for the District, 

(n) On August 9, 1955, the Tax Court called counsel for the 
parties before it to ask some questions (Tr. 12). There was considerable 
discussion on the question whether the petitions theretofore filed by the 
respective respondents, raised the following issue: 

”If Ellen H. Fadeley [the decedent] made a lifetime 
transfer of her partnership interest, she did so for a 
full and adequate consideration in money or money’s 
worth at the time the partnership agreement was ex¬ 
ecuted. ” 

The Tax Court came to the conclusion that such issue had not been so 
raised; that the only issue raised in such petitions was that of valuation 
of the decedent’s interests in the partnership (J. A. 141-147); that ’’until 
a short while ago, that only the issues raised in a petition are the ones 
decided by the Court” (Tr, 17 in cases numbered 12, 978 to 12, 981, in¬ 
clusive); that this Court’s decision in The National Bank of Washington 
v. District of Columbia, 85 U. S, App. D. C. 187, 176 F. 2d 62, holding, 
inter alia, that definite issues of fact and law must be properly raised 
before the Tax Court has been overruled (Tr. 20-26 in cases numbered 
12 , 978 to 12, 981, inclusive); and that counsel for the respondents should 
file a memorandum on whether the new issue raised in respondents’ brief 
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(relative to payment of consideration) referred to above could rightfully 
be considered by the Tax Court (Tr. 31, cases numbered 12, 978 to 
12, 981, inclusive), such memorandum to be filed by September 1, 1955. 
Thereafter, on August 23, 1955, instead of filing the memorandum as 
directed by the Tax Court counsel for respondents filed motions for 
leave to file amendments to the Fourth and Fifth averments of the peti¬ 
tions in question and memorandums in support thereof (J. A. 196, 199, 

201, 204), The District filed objections to said motions on September 
6 , 1955, but the motions were granted by the Tax Court on September 
9, 1955 (J. A. 196, 199, 202, 204). 

(Ill) Without further hearing or proceedings of any nature the 
Tax Court, on September 15, 1955, made and entered its Findings of 
Fact, Opinion and Decision (J. A 196, 199, 202, 205), holding that 
the inheritance taxes in question were erroneously assessed against 
respondents Fenton M. Fadeley, Patrick A. Deck, Chester A. Blinston 
and Dolores U. Fadeley, and that they are entitled to refunds of such 
taxes (J. A. 194, 206-208). 

The amendments permitted by the Tax Court’s order of September 
9, 1955, alleged error in that ’’the Assessor failed to determine that the 
decedent transferred her partnership interests during her lifetime pur¬ 
suant to a bona fide purchase for full consideration in money or money’s 
worth”(J. A 135, 151) and, as ’’facts upon which petitioner relies” 

1 
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(J A, 136), that "If Ellen H> Fadeley [the decedent] made a lifetime 
transfer of her partnership interests, she did so as the result of a 
bona fide purchase for full consideration in money or money's worth 
including the mutual covenants and agreements contained m the partner¬ 
ship agreement" (J, A. 136, 151) Such alleged facts were not presented 
to the Assessor for his consideration and, consequently, he made no 
determination and hence committed no "error" concerning this matter 
(J. A. 88-93). The record is devoid of any evidence tending to show that 
this question was presented at any time to the Assessor. 

In deciding these four cases the Tax Court not only decided them 
on an alleged issue wholly unrelated to the issue upon which the cases 
were presented to the Assessor and tried before the Tax Court but, also, 
overruled one of its prior decisions, refused to follow the decision of this 
Court in O'Connor v. District of Columbia , 80 U* S. App. D. C. 351, 153 
F. 2d 225, involving the identical question and the District statute, and 
used as its authority a decision of the Circuit Court of Appeals for the 
Second Circuit under Federal estate tax law dealing with reciprocal options 
to purchase business interests (J. A, 190-193) = 

The Tax Court, in deciding these cases on the new issue, concluded 
that the dominant feature of the partnership agreement were the mutually 
restrictive clauses even though there was no provision in the partnership 
agreement whereby the decedent would receive any share of the other 


partners had she predeceased them (J. A. 191). While the Tax Court held 
that the transfer to the surviving partners was for a full consideration in 
money or money’s worth, there was no testimony in the case and certainly 
none in the partnership agreement which showed when such consideration 
passed or what the consideration was 

STATUTES INVOLVED 

Section 1(a) and Section 1(h) of Article I, Title V, of the District of 
Columbia Revenue Act of 1939, 53 Stat. 1111, ch 367 (Sec. 47-1601, D. C. 
Code, 1951): 

’’Taxes shall be imposed in relation to estates of decedents, the 
shares of beneficiaires of such estates, and gifts as hereinafter provided: 

”(a) All real property and tangible and intangible personal 
property, or any interest therein, having its taxable situs in 
the District of Columbia, transferred from any person who 
may die seized or possessed thereof, either by will or by law, 
or by right of survivorship, and all such property, or interest 
therein, transferred by deed, grant, bargain, gift, or sale 
(except in cases of a bona fide purchase for full consideration 
in money or money’s worth), made or intended to take effect 
in possession or enjoyment after the death of the decedent, 
or made in contemplation of death, to or for the use of, in 
trust or otherwise (including property of which the decedent 
has retained for his life or for any period not ascertainable 
without reference to his death or for any period which does 
not in fact end before his death (1) the possession or enjoyment 
of, or the right to the income from such property or (2) the 
right, either alone or in conjunction with any person, to 
designate the persons who shall possess or enjoy the property 
or the income therefrom), to the father, mother, husband, 
wife, children by blood or legally adopted children, or any 
other lineal descendants or lineal ancestors of the decedent, 
shall be subject to a tax as follows: * * *” 

[Here follow the rates of tax.] 
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M (h) The transfer of any property, or interest there¬ 
in, within 2 years prior to death, shall, unless shown to 
the contrary, be deemed to have been made in contempla¬ 
tion of death. M 

Sections 2 and 3 of Article I, Title V, of the District of Columbia 
Revenue Act of 1939, supra (Sec. 47-1602, D. C. Code, 1951), in material 
part as follows: 

"2. The tax provided in section 1 shall be paid on 
the market value of the property or interest therein at 
the time of the death of the decedent as appraised by the 
assessor, or, in the discretion of the assessor, upon the 
value as appraised by the probate court of the District. * * * 

”3. The appraisal thus made shall be deemed and 
taken to be the true value of the said property or interest 
therein upon which the said tax shall be paid, * * *." 

Section 3 of Title IX of the District of Columbia Revenue Act of 

1937, as amended, supra (Sec. 47-2403, D. C. Code, 1951, Supp. n), 

in material part as follows: 

”3. Any person aggrieved by any assessment by the 
District against him of any * * * inheritance * * * tax 
or taxes, or penalties thereon, may, * * * appeal from 
such assessment to the board, provided such person shall 
first pay such tax, * * *. The board shall hear and de¬ 
termine all questions arising on said appeal and shall 
make separate findings of fact and conclusions of law, 
and shall render its decision thereon in writing. The 
board may affirm, cancel, reduce, or increase such 
assessment. T 


9 The Board of Tax Appeals for the District of Columbia, referred to 
in the statutory provisions just quoted, is now known as the District 
of Columbia Tax Court by authority of Sec. 5 of the Act of July 10, 
1952, supra. 


STATEMENT OF POINTS 


(a) On the matter of jurisdiction: 

(1) In case numbered 12, 924 the Tax Court did not have 
jurisdiction because the respondent, Fenton M, Fadeley, is not a person 
aggrieved by an assessment of inheritance tax against him in that no as¬ 
sessment was made against him under the facts in that case. The Tax 
Court erred as a matter of law in holding that said respondent, who volun¬ 
tarily paid inheritance taxes assessed against Richard W. Fadeley and 

F. Mercer Fadeley, is entitled to a refund of such taxes, plus interest- 

(2) In cases numbered 12, 925 and 12, 926 the Tax Court 
did not have jurisdiction because the respondents, Richard W. Fadeley 
and F. Mercer Fadeley, are not persons aggrieved m respect of the 
inheritance tax assessments against them in that such taxes were not paid 
by them as required by law. 

(b) Cases numbered 12, 924 to 12, 926, inclusive, involving transfers 
made in contemplation of death: 

(1) The Tax Court erred in finding that the transfer on 
February 15, 1952, by the decedent of the sums of $25, 000 each to 
Richard W. Fadeley and F. Mercer Fadeley was not made in contemplation 
of death. The Tax Court further erred in concluding that the decedent did 
not intend the gifts as a substitute for a testamentary disposition. 


(2) The Tax Court did not make separate findings of fact 
and conclusions of law as required by law. The conclusion of said Tax 
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Court in Finding 25, to the effect that the transfers of money to Richard 
W. Fadeley and F. Mercer Fadeley from the decedent were not made in 
contemplation of death, is not based on substantial or competent evidence 
and is clearly erroneous if such conclusion is considered to be a finding 
of fact. Such conclusion is, for the same reasons invalid and contrary 
to law if it is considered to be a conclusion of law. The decision of the 
Tax Court is invalid and of no force and effect because it does not conform 
to the requirements of law. 

(c) Cases numbered 12, 978 to 12, 981, inclusive, involving transfers 
from the decedent to survivors of a business partnersh ip: 

(1) The only question presented to the District of Columbia 
Tax Court for decision was the valuation of the decedent's partnership 
interests transferred at death. The District of Columbia Tax Court, 

having determined that there was no testimony sufficient to overcome the 

i 

presumption of the value of such interests, clearly erred in entering a 
decision that District of Columbia inheritance taxes ba^ed upon such value 
were erroneously assessed and in authorizing a refund; of such taxes, with 

i 

i 

interest. 

i 

(2) The District of Columbia Tax Court did not make sepa¬ 
rate findings of fact and conclusions of law as required by law. The said 
Tax Court clearly erred in not making either a finding of fact or a con- 

i 

i 

i 

elusion of law to support that Court’s decision and, consequently, such 
decision is erroneous and should be reversed. | 

I 

i 

i 

i 

! 

I 

i 

i 

i 

i 



(3) The District of Columbia Tax Court clearly erred in 
holding that the decision of the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit in The National Bank of Washington v. District 
of Columbia, 85 U. S. App. D.C. 187, 176 F. 2d 62, has been overruled 
and, as a result thereof, in entering a decision that the taxes involved 
were ’’erroneously assessed” upon an alleged issue not properly raised 
or tried in the Tax Court. 

(4) The District of Columbia Tax Court clearly erred in 
entering the decision in this case without compliance with that Court’s 
governing statute relating to findings of fact and conclusions of law. in 
entering such decision contrary to the procedure prescribed by the man - 
date of the United States Court of Appeals for the District of Columbia 
Circuit, and in entering such decision upon a point not properly raised 
or tried in said Tax Court, and as a result thereof said decision is 
erroneous because it deprives the petitioner of property without due 
process of law in violation of the Fifth Amendment to the Constitution 

of the United States. 

(5) The District of Columbia Tax Court erred in determining 
that the transfers of decedent! s partnership interests at death were made 
for full consideration and in entering a decision, as a result of such de¬ 
termination, that the taxes involved were erroneously assessed 
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SUMMARY OF ARGUMENT 

The Tax Court’s governing statute authorizes appeals to it from 
inheritance tax assessments only by persons aggrieved by assessments 
against them provided such persons shall first pay such tax. These stat¬ 
utory requirements were not met in cases numbered 12, 924, 12, 925 and 
12, 926 and the Tax Court, therefore, lacked jurisdiction. 

The Tax Court’s findings of fact on the question whether certain 
transfers were made by the decedent m contemplation of death were not 
made in compliance with law and this Court's decisions, such findings are 
inadequate in respect of the question presented, were induced by an er¬ 
roneous view of the law, and are clearly erroneous. Proper disposition 
of this class of cases requires either (1) reversal of the Tax Court’s 
decision with directions to dismiss the appeals to it, or (2), if this Court 
decides that the Tax Court had jurisdiction, reversal of the Tax Court’s 
decision for lack of proper basic findings of fact and conclusions of law 
with directions for further proceedings consistent with this Court’s 
decision. 

The market value of the decedent's interests in a business partner¬ 
ship at death was the only issue upon which the four business partner¬ 
ship cases was tried. Although the Tax Court did not make separate 
findings of fact and conclusions of law, as required by law, the Tax 
Court stated in its opinion that there was no testimony by the respondents 
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sufficient to overcome the presumption attending the Assessor’s de¬ 
termination of the value of such interests. The Tax Court, therefore, 
erred in not making a basic finding of fact that the value of the decedent’s 
interest at her death in such partnership was as determined by the As¬ 
sessor, in not making a proper conclusion of law in respect of findings 
on such value, and in not entering a decision affirming the assessments. 

The Tax Court erred in deciding four of these seven cases on an 
issue raised after trial, without further hearing, and without requisite 
basic findings of fact and conclusions of law on the erroneous theory that 
this Court has overruled itself in a case which pointed out that definite 
issues of fact and law must be raised in the Tax Court. The Tax Court’s 
governing statute specifically requires it to hear and determine all ques¬ 
tions on appeals to it, to make separate findings of fact and conclusions 
of law, and to render its decision thereon in writing. These statutory 
requirements were not complied with. Failure of the Tax Court to 
comply with plain statutory requirements in respect of its proceedings 
and determinations, and in failing to follow the mandates of this Court 
and of the Supreme Court of the United States, and in entering decisions 
without such compliance, violates the Fifth Amendment to the Constitution 
of the United States and, therefore, the Tax Court’s decisions should be 
reversed. 

The Tax Court erred in determining that the transfers of dece¬ 
dent’s partnership interests at death were made for full consideration 
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in money or money’s worth and in deciding that the taxes involved were 
erroneously assessed. That Court ignored the question whether there 
was a ”bona fide sale” in these cases and decided them on the theory 
that the restrictive features of the partnership agreement were sufficient 
consideration to support a non-taxable transfer. The agreement shows 
that the only full consideraion in money or money’s worth paid by any 
partner was the amount paid to establish their capital accounts when the 
agreement was made; and as between the decedent and the surviving 
partners there was no mutuality of consideration m respect of the trans¬ 
fer of the decedent’s share of the partnership because the decedent got 
nothing in the event of the death of any of the other partners. The Tax 
Court refused to follow the only decision of this Court bearing upon the 
statutory provision m question which involved a similar tax situation 
and erroneously decided these cases on an unrelated decision of a differ¬ 
ent Circuit Court of Appeals involving the question of the value of a 
decedent’s estate under a reciprocal contract. Such procedure violates 
this Court’s admonition that the judge of a lower court: is not warranted 
in following such procedure. 

ARGUMENT 

I 

The Tax Court lacked jurisdiction in cases 
numbered 12, 924, 12, 925 and 12, 92t) 

Section 3 of the Tax Court’s governing statute, supra, authorizes 



an appeal to it from any inheritance tax assessment by any person ag¬ 
grieved by such an assessment against him , provided such person shall 
first pay such tax . As pointed out in this brief, supra (p. -fcff), no assessmait 
of inheritance tax was made against Fenton M. Fadeley, who appealed to 
the Tax Court in case numbered 12, 924, and no inheritance taxes were 
paid by Richard W. Fadeley and F. Mercer Fadeley, against whom the 
taxes were assessed, who appealed to the Tax Court in cases numbered 
12, 925 and 12, 926. The statutory requirements for appeal to the Tax 
Court in these three cases were clearly not complied with. None of the 
respondents referred to, therefore, had status to appeal to the Tax 
Court and, consequently, the Tax Court lacked jurisdiction. District 
of Columbia v. McF Jl , 88 U, S. App. D.C. 217, 188 F. 2d 991; Industrial 
Bank of Washington v. District of Columbia , 88 U. S. App. D. C. 233, 188 

F. 2d 46; The National Bank of Washington v, District of Columbia, _ 

U. S. App. D. C. _(No. 11,562), 226 F. 2d 759. 

All persons are charged with knowledge of the provisions of 
statutes and must take note of the procedure adopted by them. North 
Laramie Land Company v. Hoffman, 268 U. S. 276, 283, 45 S. Ct. 491, 

69 L. Ed, 953. To permit the respondent Fenton M. Fadeley to maintain 
his appeal from the assessments against Richard W. Fadeley and F. Mercer 
Fadeley would be in effect to amend the Tax Court’s governing statute so 
as to permit an appeal to that Court by a person against whom no assessment 
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has been made. This Court has held that such a procedure is not within 
the judicial function. Story v. Snyder et al. , 87 U. S. App. D. C. 96, 

184 F. 2d 454, cert, denied 340 U. S. 866. This Court has also held in 
District of Columbia v. Me Fall, supra , that it is not possible for the Tax 
Court to ignore the jurisdictional requirements prescribed by statute in 
respect of that Court. 

It is submitted that this Court should reverse the consolidated 
decision of the Tax Court in these cases with directions to dismiss them 
for lack of jurisdiction. 


n 

The Tax Court's findings on the question whether 
transfers of $25, 000 each to Richard W. Fadeley 
and F. Mercer Fadeley by the decedent within two 
years of decedent’s death were or were not made 
in contemplation of death are clearly erroneous; 
that Court T s decision does not conform to the re ¬ 
quirements of law and is therefore invalid; and , 
even if this Court assumes jurisdiction, cases 
numbered 12, 924, 12, 925 and 12, 926 should be 
reversed . 

The questions presented in this point of argument pertain to cases 
numbered 12, 924, 12, 925 and 12, 926 and will become moot in the event 
that this Court decides that the Tax Court did not have jurisdiction in such 
cases as contended by the District in Argument I, supra . 

Section 1(a) of the District of Columbia inheritance tax law, supra , 
imposes a tax upon the transfer of property "made in contemplation of death", 
in trust or otherwise. Section 1(h) of said law provides a rebuttable 


presumption that the transfer of any property or interest therein within 
two years prior to death shall be deemed to have been made in contempla¬ 
tion of death Transfers by the decedent of $25, 000 each to Richard W. 
Fadeley and F. Mercer Fadeley within two years of her death brought 
into effect the statutory presumption that such transfers were made in 
contemplation of death. Wholly aside from the wellknown presumption 

that assessing officers have performed their duty and their assessments 

10 / 

are correct in any tax case, — the statute involved treats gifts of the 
kind in question as taxable transfers, unless shown to the contrary, there¬ 
by specifically placing the burden of proof upon the complaining taxpayer 
against whom the assessment is made in each case- This Court has 
held that presumptions must be countervailed by substantial evidence. 
Wolfgang v. Burrows, 86 IT S. App. D. C. 340, 181 F. 2d 630, cert 
denied 340 U S. 826. 

These cases are of the kind that present, almost entirely, ques¬ 
tions of fact. The interpretation of the phrase T? in contemplation of 
death” contained in various State tax laws has not been uniform. No 
general rule has been formulated which will fit all cases. Each case, 
necessarily, must be examined and determined on its own facts and 
circumstances. According to some State courts the phrase ”in 

3'Cooley, Taxation (Fourth - Ed,, 1924), Sec. 1073. 


TO 
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contemplation of death” refers to an apprehension of death arising frcm 
some existing infirmity or impending peril. However, the Supreme Court 
of the United States and some State courts have held that it is not neces¬ 
sarily contemplation of imminent death to which the tax laws refer, it being 
sufficient to authorize the imposition of a tax that contemplation of death 
shall have been the’lnducing cause” of the transfer. 28 Am . Jur ., Inheri¬ 
tance, Estate, and Gift Taxes, Secs. 145, 148. 

In presenting the decision of the Tax Court in these cases for re¬ 
view by this Court the District does not seek simply to retain the tax 
money which has been paid. The District does not want any taxpayer’s 
tax money unless it is entitled to retain it under the applicable provisions 
of law. Rather, the District is concerned in these appeals with the clearly 
erroneous manner in which the Tax Court made findings of fact and decided 
these cases, as a result of which the District will be, unless this Court 
corrects the matter, deprived of property without due process of law. 
Inasmuch as public revenues are involved it is extremely important that 
the proper and orderly processes prescribed by applicable statutes and 
court decisions be carefully followed in dealing therewith. 

As we have pointed out in the statement of the cases, supra, the 
Tax Court disregarded this Court’s recent admonition in Bishop v. 

United States, _U. S. App. D. C. _, 223 F. 2d 582, decided February 

18, 1955, that a trial judge should not recite the evidence upon which he 


bases a finding and based his principal findings of fact, which must of 
necessity underlie the Tax Court's ultimate finding in finding number 25 
(i,e that the transfers involved were not made in contemplation of death) 
upon recitations of portions of the testimony of some witnesses as well 
as upon quotations from portions of the documentary evidence. That 
portion of the testimony of Dr. Henry Ecker relating to the severe ex¬ 
acerbation of the decedent's heart trouble which caus.d her to be in a 
hazardous physical condition in August, before the transfers here 

involved were made, was not the subject of any of the Court's findings. 
Imasmuch as the Court was of opinion, and rightly so, that the physical 
condition of a person over the age of 80 years is important to the con¬ 
sideration of the question whether transfers of property are or are not 
made in contemplation of death, a basic finding in this respect was 
essential to proper decision of the case. Furthermore, it was important 
and relevant to consideration of the question involv 'd whether the dece¬ 
dent had m mind evasion of the District inheritance tax law when she 
made the transfers in questicn > yet the Tax Court made no basic finding 
in this respect nor any reference to this matter which was contained in a 
letter from the decedent dated June 29, 1952, to the decedent’s physician, 
Dr, Lewis Ecker, who was available but did not testify. Only a portion 
of this letter was quoted in the Tax Court’s finding number 22 (J. A. 116, 
117). The first paragraph of the letter in question (Pet’s Ex. 4-b) reads 
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as follows: 

M Dear Dr. Ecker: 

I never anymore have a chance to speak to you privately 
as I could when I usadto go to your office, and as I want to 
ask you something thought I would write. I don't know whether 
I ever told you that I broke Fenton’s will. Walter Guy was 
his lawyer, and he liked him very much. I never did, al¬ 
though I didn’t dislike him and he was always very nice to 
me when he came to the house. Instead of waiting a while, 
he rushed up almost immediately to Holly Street. Told me 
of course I was at liberty to ignore him or his adyice, but 
that he knew Fenton could not have understood the inheri¬ 
tance tax, but that in spite of him he insisted on having the 
will as it was. Fenton had left everything to me but $2500 
to Fenton. He had been looking things over and that I had 
in my own right over 200, 000 dollars--good dividends on 
all. My securities besides 4°/o on what I had in the fuel 
business, I told him I would talk things over with Fenton 
and in a few days we three met and when Mr. Guy went I 
had signed the papers. I did not know however till a week 
or so later that I had signed the farm over to Fenton. 

This I have never regretted. Fenton and I only spent the 
first summer months there and had on the coast—some¬ 
times cold September days—big log fires in the fire 
places. Fenton put in right away an oil furnance, and 
after he and Dolores were married they made it into 
an all-year comfortable home, —not perhaps as I had 
dreamed of having it someday look, but very nice and 
very comfortable, ” 

The letter referred to also mentioned in the third and fourth paragraphs 
thereof the decedent’s need for the care of nurses. 

In respect of the gifts made to the persons mentioned in Finding 
number 9 (J. A. 107), as we have pointed out in the statement of the 
cases, supra , or the periods of time over which such gifts were made, 
it is supposed that since the Tax Court decided the cases below upon 
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uffO ft authority of the United States v. Wells, 283 U. S. 102, 51 S. Ct. 

446, 75 L. Ed. 867, the Court must have had in mind the fact that the 
Supreme Court had stated clearly in that case that (283 U. S. 119) "It 
is sufficient if contemplation of death be the inducing cause of the trans¬ 
fer whether or not death is believed to be near." and that, in the Wells 
case, supra , it had been held that the immediate and moving cause of the 
transfers there involved "was the carrying out of a policy, long followed 
by decedent in dealing with his children, of making liberal gifts to them 
during his lifetime." It is unusual for persons in business to make lump 
sum "gifts" to business partners, as the Tax Court found, as was done by 
the decedent in respect of her partners Chester A. Blinston and Patrick 
A. Deck. It is not unusual that funds be given to a cousin and former 
daughter-in-law as the decedent did m respect of Virginia Boswell, but 
question would seem to immediately be aroused in a reasonable mind when 
the evidence discloses that the total sum of $15, 000 so given had been given 
over a period of 5 years in amounts of $3, 000 per year, and at a period of 
time before the decedent T s son and former daughter-in-law (Virginia 
Boswell) had separated approximately 11 years prior to the decedent’s 
death (J. A. 58, 59). It would also appear to arouse question in the mmd 
of one whose responsibility it is to make findings of fact in regard to whether 
a decedent had followed a policy over a period of years of making liberal 
gifts to others, recognized as proper in the Wells case, supra, as to the 



39 


reason why gifts were made to employees and former employees in lump 
sum amounts who ordinarily are the kind of employees such as cooks and 
chauffeurs who are subjects of a decedent’s beneficience in a decedent’s 
will when they are excluded from such will and inter vivos gifts have 
been made to such employees. Further, although St. Alban’s Episcopal 
Church of Washington, D. C., and Virginia Boswell were beneficiaries 

^-<1 

under the decedent's will, the bequests given were conditionally set forth 
in the statement of the cases, supra . The will provided that the amount 
of any of those two legacies was to be diminished by any amounts given 
to the beneficiaires by the decedent after execution of the decedent'.s 
will. Inasmuch as the District inheritance tax return shows that the 
only beneficiaries were the son and two grandsons of the decedent, it 
was important in order to determine the decedent's motive in respect 
of making gifts, whether all or most of the gifts mentioned in the Tax 
Court's Finding number 9 were or were not in fact substitutes for 
testamentary bequests. The only gift mentioned in Finding 9 which, 
upon analysis of the evidence, would indicate that it was made from the 
goodness of the decedent’s heart, in a charitable gesture or gestures, was 
the gift of the amount of $1500 to Mrs. Addis Payne which was given in 
amounts of $200 and $300 to an old acquaintance who was destitute (J. A, 
53). 

Even as to the decedent's grandsons who received the gifts in 
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question in these cases, the testimony discloses that the decedent in 
making the gifts within 2 years of her death, which were the bases for 
the taxes assessed, was not carrying out a policy long followed by her 
in dealing with her grandchildren of making liberal gifts to them such 
as existed in the case of United States v . Wells , supra , upon which these 
cases were decided. The Tax Court found in Finding 9 (J. A. 107) that 
prior to the two gifts here involved, the decedent "made small gifts to 
her grandsons". These gifts, far from being liberal as contemplated 
under the Wells case, supra , were in amounts of $10, $15 and $25 
(J. A. 64, 65) such as any grandmother with the financial means might 
from time to time give her grandchildren. 

Dr. Lewis Ecker, who was available in the District but did not 
testify, rather than Dr. Henry Ecker had been the decedent’s personal 
physician for more than 20 years prior to the decedent’s death as set 
forth in the statement of the cases, supra . Dr. Lewis Ecker was the 
physician to whom the decedent wrote her letters which the Tax Court 
quoted in its findings of fact. Dr. Henry Ecker, who testified, only 
attended the decec^ent' most of the summers from July 1, 1946, when Dr. 
Lewis Ecker was out of town and intermittently throughout the year for 
week-end and night calls because Dr. Lewis Ecker had relinquished some 
of the overtime work (J. A. 21). Dr. Lewis Ecker was the physician who, 
if anyone, was better qualified to testify in respect of the decedent’s 
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physical condition and her attitude as expressed to him than anyone else 
The Tax Court realized the importance of such testimony (J. A. 20, 21): 

’’THE COURT: All right. Doctor, where is your partner, 
Dr. Lewis Ecker? 

THE WITNESS: He is in the city but he is leaving tomorrow. 

THE COURT: Isn't he available as a witness? 

THE WITNESS: He is in the city today, but he is preparing 
to leave tomorrow, sails tomorrow for a cruise. 

THE COURT: He received this letter? You don’t remember 
the receipt of the letter, do you? You saw it in the file? 

THE WITNESS: All our correspondence went into her 
folder and I have seen this in the folder. 

THE COURT: You don't remember when the letter was 
received? You don’t remember the letter coming in? 

THE WITNESS: Not actually in the mail; no, sir. 

THE COURT: You don’t remember ? 

THE WITNESS: I didn't open it. 

THE COURT: You saw it later in the file? 

THE WITNESS: I saw it later in this folder. 

THE COURT: Do you know any reason why Dr. Lewis Ecker 


cannot testify as to the receipt of this letter, why he cannot be here 
to testify? 
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THE WITNESS: He was planning to leave the city for 
a cruise and the dates were changed. 

MR. BIXLER: Would you explain it to the Court? 

THE WITNESS: He didn’t expect to be in the city at 
the time of the hearing and because the dates of the sailing 
were chained and his plans were changed after this, it was 
requested that I appear to testify. " 

Under well established principles and the statutory presumption 
heretofore referred to in relation to the assessments involved, the burden 
of proof in respect of facts bearing upon the question whether the trans¬ 
fers involved were or were not made in contemplation of death clearly 
rested upon the respondents. Dr. Lewis Ecker’s testimony, it would 

appear to be clear, was material, relevant, and important to determi- 

11 / 

nation of these facts,— yet Dr. Lewis Ecker was not produced by the 

respondents nor did the Tax Court consider this failure in making its 

findings of fact. Omission of a party to produce material, relevant 

and important evidence of which he has knowledge and which is peculiarly 

within his control raises the presumption that if produced, the evidence 

would be unfavorable to his cause. Tendler v. Jaffe, et al. , 92 U. S. 

11 Such testimony would have been likely to have influenced the Tax 
Court in making the determination required to be made in these 

cases. Weinstock v. United States, _U. S. App. D. C. _, 

F. 2d (No. 12, 656, decided January 5, 1956). 
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App. D. C. 2, 203 F. 2d 14, 19, cert, denied 346 U. S. 817. See also 
Interstate Circuit, Inc . v. United States , 306 U. S, 208, 226, 59 3. Ct. 
467, 83 L. Ed, 610. 

In Petterson Lighterage & Towing Corp . v. New York Central 

R. Co. , 2 Cir., 1942, 126 F. 2d 992> cited and relied upon by this Court 

in Bishop v. United States, supra , on the established rule that a trial 

judge should not recite the evidence, the Court stated (p. 996): 

’’* * * Findings are not findings when they rest upon 
only a part of the evidence * * *.” 

A fortiori, findings are not findings when they not only rest upon a part 
of the evidence but, as well, principally upon mere quotations from the 
evidence as in this case. 

In Perry v. Perry, 88 U. S App. D. C. 337, 190 F. 2d 601, this 
court: stated that where the evidence is partly oral and the balance is 
written or deals with undisputed facts, the court may ignore the trial 
judge’s finding and substitute its own if the trial judge’s finding must rest 
exclusively on the written evidence or the undisputed facts so that his 
evaluation of credibility has no significance. The court pointed out in 
that case that it was not confronted there with a decision based upon a 
weighing of the candor and the credibility of the witnesses, citing United 
States v . United States ^Gypsum Company, 333 U. S. 364, 395, 68 S Ct. 
525, 542, 92 L. Ed, 746, in which the Supreme Court discussed Rule 52 
r (a) of the Federal Rules of Civil Procedure and its background which rule 
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prescribes that findings of fact in actions tried without a jury "shall 
not be set aside unless clearly erroneous^ and due regard shall be given 
to the opportunity of the trial court to judge of the credibility of the 
witnesses." The Supreme Court stated (333 U. S. 394): 

"* * * It was intended, in all actions tried upon the 
facts without a jury, to make applicable the then pre¬ 
vailing equity practice. * * * The practice in equity 
prior to the present Rules of Civil Procedure was that 
the findings of the trial court, when dependent upon 
oral testimony where the candor and credibility of the 
witnesses would best be judged, had great weight with 
the appellate court. The findings were never conclusive, 
however. A finding is T clearly erroneous' when although 
there is evidence to support it, the reviewing court on 
the entire evidence is left with the definite and firm 
conviction that a mistake has been committed." 

Rice et al. v. United States, 85 U. S. App. D. C. 404, 179 F. 

2d 26, involved an action under the Fede ral Tort Claims Act for injury 

sustained by a minor in an accident. The court below accepted the 

government's version of the accident. This Court was of the opinion 

that in so doing, the lower court committed reversible error because, 

in light of the evidence before that court, reasonable men could not have 

concluded that the accident happened in the manner claimed, and because 

the lower court was clearly erroneous in making findings of fact which were 

contrary to the evidence. In arriving at such conclusions and reversing the 

lower court, this Court referred to testimony of the fireman as to how the 

accident happened and to four photographs offered into evidence by the 

Government. This Court stated, after discussing the photographs: 


if 
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”* * * Suffice it to say that the physical facts demon¬ 
strated by these pictures were such as to place a reason¬ 
able man on notice that it was highly doubtful that the 
accident could have happened in the manner testified to 
by the government’s witness, and, therefore, we hold 
that the lower court abused its discretion in concluding 
as it did in its finding of fact number eleven, that the 
appellant, Donald Rice, was knocked from the coal car 
by the ’little bank’ without first making a more thorough 
investigation of the facts. ” 

Other errors and discrepancies in the lower court’s findings of fact were 
also discussed by this Court. 

In Dollar v. Land, 87 U, S. App, D. C, 214, 184 F. 2d 245, cert, 
denied 340 U. S. 884, this Court extensively reviewed the findings and 
evidence in the case and reversed the lower court. In so doing, this 
Court followed the rules which had been adopted by the Second Circuit 
Court of Appeals in Orvis v Higgins (C. C. A. 2, 1950), 180 F. 2d 537, 
539, as follows: 

”* * * Where a trial judge sits without a jury, the rule 
varies with the character of the evidence: (a) If he decides 
a fact issue on written evidence alone, we are as able as 
he to determine credibility, and so we may disregard his 
finding, (b) Where the evidence is partly oral and the 
balance is written or deals with undisputed facts, then we 
may ignore the trial judge’s finding and substitute our own, 

(1) if the written evidence or some undisputed fact renders 
the credibility of the oral testimony extremely doubtful, 
or (2) if the trial judge’s finding must rest exclusively on 
the written evidence or the undisputed facts, so that his 
evaluation of credibility has no significance ” 

These rules were founded upon the Supreme Court's opinion in United 

States v. United States Gypsum Company, 333 U. S 364, 68 S Ct. 525, 

92 L. Ed. 746. 
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In Helvering v. Tex-Penn Oil Co. , 300 U. S. 481 491, 57 S. Ct. 

569, 81 L. Ed. 755, it was stated: 

’The ultimate finding is a conclusion of law or at 
least a determination of a mixed question of law and 
fact. It is to be distinguished from the findings of 
primai’y, evidentiary or circumstantial facts. It is 
subject to judicial review and, on such review, the 
court may substitute its judgment for that of the board. ” 

Larsen v. Marzall, 90 U. S. App. D.C. 260, 195 F. 2d 200, held that 

where certain findings of fact are more in the nature of conclusions of 

law, the appellate court will not adopt them but will form independent 

judgment thereon. In the present cases, the Tax Court’s Finding of 

Fact 25 (J. A. 118) is clearly a conclusion of law which we submit is not 

supported by proper or adequate basic findings of fact and is, therefore, 

clearly erroneous 

In American Broadcasting Company, Inc , v. Federal Communica¬ 
tions Commission , 85 U. S. App. D. C* 343, 179 F. 2d 437, this Court 
held that an ultimate finding must have basic findings to support it and 
that the lack of such basic findings causes reversal for further proceed¬ 
ings. 


In Saginaw Broadcasting Co . v. Federal Communications Com¬ 
mission, 68 App. D. C. 282, 96 F. 2d 554, cert, denied 305 U. S. 613, 


this Court stated: 
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"The requirement that courts, and commissions acting 
in a quasi-judicial capacity, shall make findings of fact, is 
a means provided by Congress for guaranteeing that cases 
shall be decided according to the evidence and the law, 
rather than arbitrarily or from extralegal considerations; 
and findings of fact serve the additional purpose, where 
provisions for review are made, of apprising the parties 
and the reviewing tribunal of the factual basis of the action 
of the court or commission, so that the parties and the 
reviewing tribunal may determine whether the case has 
been decided upon the evidence and the law or, on the con¬ 
trary, upon arbitrary or extralegal considerations. When 
a decision is accompanied by findings of fact, the review¬ 
ing court can decide whether the decision reached by the 
court or commission follows as a matter of law from the 
facts stated as its basis, and also whether the facts so 
stated have any substantial support in the evidence. In 
the absence of findings of fact the reviewing tribunal can 
determine neither of these things. The requirement of 
findings is thus far from a technicality. On the contrary, 
it is to insure against Star Chamber methods ; to make 
certain that justice shall be administered according to 
facts and law. This is fully as important in respect of 
commissions as it is in respect of courts. 


"In discussing the necessary content of findings of 
fact, it will be helpful to spell out the process which a 
commission properly follows in reaching a decision. The 
process necessarily includes at least four parts: (1) 
evidence must be taken and weighed, both as to its accu¬ 
racy and credibility, (2) from attentive consideration of 
this evidence a determination of facts of a basic or under¬ 
lying nature must be reached; (3) from these basic facts 
the ultimate facts, usually in the language of the statute, 
are to be inferred, or not, as the case may be; (4) from 
this finding the decision will follow by the application of 
the statutory criterion. For example, before the Com¬ 
munications Commission may grant a construction per¬ 
mit it must, under the statute, be convinced that the 
public interest, convenience, or necessity will be served. 
An affirmative or negative finding on this topic would be 
a finding of ultimate fact. This ultimate fact, however, 
will be reached by inference from basic facts, such as, 



for example, the probable existence or non-existence 
of electrial interference, in view of the number of 
other stations operating m the area, their power, 
wave length, and the like. ” 

In Shapiro v. Rubens ( C. C. A. 7, 1948), 166 F. 2d 659, the Court 

stated: 

”* * * The failure to find the ultimate fact is 
deemed a finding against the party having the burden 
of proof * * * and on appeal, all facts not embraced 
in special findings will be regarded as not proved by 
the party having the burden of the issue. The failure 
to find a fact essential to a recovery is equivalent to 
a finding against the party having the burden of proving 
the same.” 

In Woods v. Turner (C, C, A. 10, 1949), 172 F. 2d 313, the trial 
court did not make a specific or basic finding material to the issue pre¬ 
sented. The Circuit Court of Appeals held: 

”The absence of such a finding is the equivalent of a 
finding thereon against plaintiff since he had the burden 
of establishing that the tenants were required to rent 
such lots as a part of the rental of the housing accomoda¬ 
tions. ” 

In United States v, Forness, et al. (C.C.A. 2, 1942)^ 125 F. 2d 928, 
942, it was stated: 

’’There were included in the re cord proposed findings 
and objections thereto. This was improper. * * *. 

”We stress this matter because of the grave importance 
of fact-finding. The correct finding, as near as may be, of 
the facts of a law suit is fully as important as the application 
of the correct legal rules to the facts as found. An impecca¬ 
bly ’right’ legal rule applied to the ’wrong’ facts yields a 
decision which is as faulty as one which results from the 
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application of the ’wrong’ legal rule to the ’right* facts. 

The latter type of error, indeed, can be corrected on 
appeal. But the former is not subject to such, correction 
unless the appellant overcomes the heavy burden of show¬ 
ing that the findings of fact are ’clearly erroneous. ’ 

Chief Justice Hughes, once remarked, ’An unscrupulous 
administrator might be tempted to say ’Let me find the 
facts for the people of my country, and I care little who 
lays down the general principles. ’ That comment should 
be extended to include facts found without due care as 
well as unscrupulous fact-finding; for such lack of due 
care is less likely to reveal itself than lack of scruples, 
which we trust, seldom exists. And Chief Justice Hughes’ 
comment is just as applicable to the careless fact-find¬ 
ing of a judge as to that of an administrative officer. The 
judiciary properly holds administrative officers to high 
standards in the discharge of the fact-finding function. The 
judiciary should at least measure up to the same standards. ” 

A finding of fact is clearly erroneous if it is (1) unsupported by 

substantial evidence, (2) contrary to the clear weight of the evidence, or 

(3) is induced by an erroneous view of the law. Michael del Balso, Inc. 

v. Carozza, 78 U. S. App. D. C. 56, 136 F. 2d 280; Policyholder’s 

Nat. Life Ins. Co, v. Harding (C. C. A. 8, 1945), 147 F. 2d 851; Sears, 

Roebuck & Co. v, Talge (C. C. A. 8, 1944), 140 F. 2d 395. The Tax Court’s 

Findings of Fact in these cases do not meet the requirements specified and, 

as a consequence, the Tax Court’s decision is erroneous and should be 

reversed. 

In addition to the clear error of the Tax Court in failing to make 
proper and adequate findings of fact based upon all rather than part of the 
evidence, the Tax Court failed to ’’make separate findings of fact and 


conclusions of law" as specifically required by Section 3 of that Court’s 
governing statute (Section 3 of Title IX of the District of Columbia 
Revenue Act of 1937, supra ). Such a requirement is mandatory, and 
failure of the Tax Court to comply therewith is clearly reversible error. 
Barnett v. Barnett et al- (Court of Civil Appeals of Texas, 1936), 98 
S. W. 2d 215. 

Prior to the incumbency of the present Judge of the Tax Court 
the late Judge Lawrence Koenigsberger, who presided over that tribunal 
for several years prior to his death in 1951, complied with the statutory 
requirement and made separate findings of fact and conclusions of law, 
as the records m cases decided by him and filed in this Court for review 
will show. An example is the last case decided by Judge Koenigsberger, 
i.e., Washington Times-Herald, Inc . v„ District of Columbia, No. 11,491, 
pages 6 to 8, inclusive, of the joint appendix; and in Heller et al . v. Dis¬ 
trict of Columbia, 91 U. S. App. D. C. 238, 198 F 2d 983, one of the 
cases cited by the Tax Court in the present cases (J. A. 125), which 
involved the tax question whether certain transfers were made in con¬ 
templation of death, Judge Koenigsberger made not only an ultimate find¬ 
ing of fact but, also, a separate conclusion of law in respect of the matter 
(J. A. 15, 16 in that case^ No. 11,104). 

The present Judge of the Tax Court, in failing to make separate 
findings of fact and conclusions of law as required by law, purports to 
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act under a new rule, adopted November 12, 1952 


12 / 


as follows: 


’’Rule 34- -Findings of Fact and Conclusions of Law. — 

In any proceeding before the Court the findings of fact 
may be either in numbered paragraphs or in narrative 
form; and the conclusions of law, either may be stated 
separately in numbered paragraphs or may be incorporated 
in the opinion of the Court. ” 

Undoubtedly, the adoption of such rule was an attempt to give authority 

to the Tax Court for its present practice of making only findings of fact 

and then writing an opinion and entering a decision as was done in these 

cases (J. A. 94, 119, 130, 151, 169, 193, 206-207). The practice has 

continued and has been heretofore brought to the attention of this Court 

in the following cases: 

No. 11, 858 District of Columbia v. Carter 

No. 12,199 District of Columbia v, Pierre Ghent & 

Associates 

Nos. 12, 290, 12,291, 12, 292 and 12, 293 District of 

Columbia v. George Washington University 
Nos. 12,777, 12,778, 12, 779 and 12, 780 District of 
Columbia v. Me Carr on et al. 

No. 12, 941 District of Columbia v. Castiello 
No. 12,162 District of Columbia v. Fleming | 

| 

The Tax Court is authorized only to ’’adopt and promulgate rules 

13/ ! 

of procedure in matters for determinatioirby it.— I^ule 34, supra, 

- 

adopted November 12, 1952, is not a rule of procedure; it is an attempt 

j 

to nullify plain and unambiguous statutory requirement designed to secure 
__ 

12 Par. 13-835, DCCT (District of Columbia Tax Reports, published by 

Commerce Clearing House, Inc ). 

13 Sec. 47-2408, D. C. Code, 1951. 


I 


I 


i 
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to the respective parties in tax cases orderly due process of law so that 
they may be adequately apprised of the specific findings of fact and the 
law and thus be enabled to present their grievances, if any, to this Court 
for review of the Tax Court’s decisions, A rule adopted either by an ad¬ 
ministrative agency or by a court must not contravene a statute, and any 
rule so adopted which conflicts with statutory provisions, as in these cases, 
is without force. Johnson v. Manhattan R. Co . 289 U. S. 479, 53 S. Ct. 
721, 77 L. Ed. 1331; General Electric Co. v. Marvel Rare Metals Co ., 

287 U.S, 430, 53 S. Ct. 202, 77 L.Ed, 408; Steinmetz v. Allen , 192 
U. S. 543, 565, 24 S. Ct. 416, 48 L. Ed. 555, 564. Rules of procedure 
should be designed to help, not hinder, the disposition of cases. Holland 
v. Capital Transit Co. , 87 U. S> App. D. C. 48, 184 F. 2d 686, cert, 
denied 341 U. S. 954. And although such rule$ when adopted pursuant 
to statutory authority, have the force and effect of law (Cf. Bradley v. 

Pace , 87 U. S. App. D. C, 11, 183 F. 2d 806), they are invalid when 
they conflict, as in these cases, with plain statutory provision. 

Johnson v. Manhattan R. Co ., supra . 

In light of the foregoing, even if this Court determines that the 
Tax Court had jurisdiction over cases numbered 12, 924, 12, 925 and 
12, 926 notwithstanding non-compliance with the statutory requirements 
as set forth in Argument I, supra, it is respectfully submitted that 
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I 

proper disposition of these cases on the merits requires either (1) 
reversal of the Tax Court’s consolidated decision with directions 

I 

to dismiss the appeals to it for failure of the respondents to sustain 
the burden of proof, or (2) reversal of the Tax Court’p decision for 

i 

i 

lack of proper basic findings of fact and conclusions o£ law with 

directions for further proceedings to be held consistent with this 

i 

Court’s decision. 

i 

i 

i 

I 

i 


i 
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i 

I 

i 

i 
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i 

i 






The market value of decedent’s interests in a 
business partnership at death, being the only 
issue upon which these cases were tried, de ¬ 
cisions of the Tax Court should have affirmed 
the assessments upon failure of respondents to 
prove that the Assessors valuation was ex¬ 
cessive 

In cases numbered 12, 978, 12, 979, 12, 980 and 12, 981 the taxes 
in question were assessed against four surviving business partners of 
the decedent to whom was transferred, under the self-executing pro¬ 
visions of a partnership agreement, that portion of the decedents 
interest in the partnership business which exceeded the decedents capi¬ 
tal account. The partnership agreement was made December 31, 1947 
(Finding 6, J. A. 152), at which time the decedent’s interest in the 
partnership amounted, percentage-wise, to 22-2/3^/0 (J. A. 154). The 
agreement provided (Jo A. 214) that the percentage (interest) of E. H. 
Fadeley, the decedent, ’’will remain constant for her lifetime and for 
the balance of the calendar year in which her death occurs”. The dece¬ 
dent’s interest in the partnership at death, therefore, was 22-2/3 ®/0. 

In addition to fixing the decedent’s partnership interest at 22-2/3 ®/0 
for her lifetime and for the balance of the calendar year in which her 
death occurred, the partnership agreement provided in material part as 
follows (J. A. 213-218): 

(a) Each partner was required to keep a capital account in the 
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i 
I 
| 

i 

partnerships at all times of at least $1, 000 for every percent of 

i 

partnership interest The percentages of partnership jinterests and 

| 

initial amounts of such capital accounts were (J. A. 214): 

Percentage Initial Amount 

Partner of Interest of Capital Account 

Fenton M. Fadeley 34°/0 $ 34, 000- 00 

Ellen H. Fadeley (decedent) 22-2/3°/0 j 22, 666. 67 

Dolores U. Fadeley ll-l/3®/0 I 11,333 33 

Patrick A. Deck 16°/0 i 16,000.00 

C. A. Blinston 16°/0 16,000.00 

(b) Partnership profits were distributed annually as follows 

(J A. 213, 214): j 

(1) First, to each partner of an amount eqpal to partnership 

I 

j 

interest, at the current rate paid on bank loans 

(2) Second, on the daily average of his or her capital account. 

i 

i 

(3) Third, the balance of the net profit on the basis of per- 

i 

centage of partnership interest owned by each partner.! 

(c) At regular meetings of the partners all maiters were to be 

| 

decided on a majority vote with the following exceptions (J. A. 214, 215): 

Q 

(1) An 80 /0 affirmative vote was required to include a new 
partner and to determine his percentage of interest, such percentage to 

i 

be contributed by each partner and to be arrived at by piultiplying the 

| 

percentage of the new partner by their own percentage.; 

(2) A vote of 100^/0 was required to end the partnership. 

i 
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(d) At regular meetings each partner was entitled to cast the 
number of votes or fractions of votes that corresponded to his percentage 
of the distribution of profits (J. Ac 214). 

(e) At the death of any partner the estate of that partner would 
remain a partner to the end of that calendar year, at which time the 
partner’s capital account would be credited with the partner’s full profit 
for the year, and the capital account would become the property of the 
executors, with provision for a reserve left on deposit to cover contingent 
liability for one year(J. A. 215). 

(f) At the end of the year in which occurred the death of Ellen H. 
Fadeley (the decedent) the remaining partners would reform the partner¬ 
ship, with profits distributed in the same manner, except that to each 

of the living original partners’ percentage would be added the portion of 
her 22-2/3*Vo interest , arrived at by dividing it equally among the other 
living original partners (J. A.. 215, 216). 

All four of the original partners, other than the decedent, sur¬ 
vived the decedent, and they accordingly succeeded to the decedent’s 
partnership interest by such survivorship, without payment therefor, in 
accordance with the partnership agreement. There was no survivorship 
provision in the partnership agreement for the benefit of Ellen H. Fadeley, 
the decedent, in the event of the death of any of the other four original 
partners. 


57 


i 

i 

i 

i 

I 

The value of the decedent’s interest in the aforesaid business 

j 

partnership at death was reported in the inheritance tax return at 

i 

$108,117. 95 which the Assessor learned was only the amount of the 

decedent's capital account and which the estate itself ^as going to 

| 

receive (J. A. 92, 168). Section 2 of the statute involved, supra, re- 

I 

quires the District inheritance tax to be paid on the market value of 

i 

the property, or interest therein, at the time of the death of the dece¬ 
dent. The Assessor, therefore, as required by said statute, appraised 

I 

the decedent’s interest in the business partnership and determined that 

its market value was $211, 705. 63 which consisted of the decedent’s 

i 

] 

capital account of $108,117. 9^ plus the good will of the business which 

had a market value of $103, 587. 68 (J. A. 166-168). Inasmuch as the 

j 

decedent’s interest in the partnership goodwill was transferred, by 

i 

reason of her death, under the partnership agreement to the four sur- 

I 

i 

viving partners in equal shares, the Assessor made assessments 

i 

against them accordingly (J. A. 166). 

The four surviving partners, respondents in cases numbered 

I 

i 

12, 97 p to 12, 981, inclusive, appealed to the Tax Court where the only 

issue presented was that of the value of the interest transferred to the 

i 

surviving partners, and it was so understood by the Tax Court and 

counsel for the District as appears from proceedings Held on August 9, 

! 

i 

I 

i 

i 

i 
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1955, after the consolidated trials had been concluded and briefs had 
been filed, as well as after the decision of the Tax Court had been filed 
in three of the seven cases herein involved (J. A. 142-147). 

In Findings 8 and 9 (J. A. 164-166) the Tax Court made findings 
of fact which fully supported the appraisal of the market value of the 
decedent's partnership interests by the Assessor as shown by the testi¬ 
mony of John F. O'Connor, the Assessor’s representative, quoted in 
Finding 10 (b) (J. A. 166-168). Although the Tax Court did not make 
separate findings of fact and conclusions of law, no conclusions of law 
having been made, the Tax Court stated in its opinion (J. A. 179) that 
there was no testimony by the respondents sufficient to overcome the 
presumption attending the Assessor's determination of the value of the 
transfers in question and that, consequently, such determination should 
not be disturbed. 

Under this state of facts it is clear that the Tax Court (1) should 
have made a basic finding cf fact that the value of the decedent's interest 
at her death in the aforesaid partnership, which was transferred to the 
four surviving partners under the self-executing provisions of the 
partnership agreement, was $103, 587. 68 as determined by the Assessor, 
(2) should have made a proper conclusion of law in respect of findings on 
such value, and (3) should have entered a decision affirming the assess¬ 


ments. 
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IV 

The Tax Court erred in deciding these cases on an 
issue raised after trial, without further hearing , 
and without requisite basic findings and conclu¬ 
sions of law , on the erroneous theory that this 
Court has overruled itself in a case which pointed 
out that definite issues of fact and law must be 
raised in the Tax Court 

There is set forth in the Statement of the Cases, supra (pages 
2-0 - 2-3 

12, -4 3, -1 4 ) , in some detail the unusual procedure which occurred and 
which eventually resulted in decisions by the Tax Court that the taxes 
assessed against the four respondents in the cases discussed in Argu¬ 
ment III were "erroneously assessed" and that the respondents are 
entitled to refunds of all such taxes The new issue which the Tax 
Court, over objection by the District (J A. 196, 197, 202, 204), 
permitted to be raised after trial was concluded, after briefs had 
been filed, and after three of the seven cases here involved had been 
decided was that the Assessor erred in failing to determine that the 
decedent transferred her partnership interests during her lifetime 
"pursuant to a bona fide purchase for full consideration in money or 
money's worth" (J, A 151). The facts alleged in support of this new 
issue, and which respondents of necessity would have to prove in order 
to prevail, were stated to be that Ellen IT Fadeley, the decedent, 
made a lifetime transfer of her partnership interests she did so as 
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the result of a bona fide purchase for full consideration in money or 
money’s worth "including the mutual covenants and agreements contained 
in the partnership agreement" (J« A. 151). 

The first clear error committed by the Tax Court was granting 
respondents' motions to amend at such late date. There is no authority 
under the Tax Court's rules of procedure for amendment of pleadings 

14/ 

to raise new issues after trial except under Rule 11(b) which provides 
that when issues not raised by the pleadings are "tried by express or 
implied consent of the parties" they will be treated in all respects as if 
they had been raised in the pleadings, and that the pleadings may be 
amended at any time, on motion, to raise these new issues. The motion 
for leave to amend, filed by respondents August 23, 1955 (J. A. 147), 
to raise the new issue (J. A. 150, 151) did not assert that the proposed 
amendments were intended to raise a new issue which had been tried by 
express or implied consent and, in fact, could not have given such a 
reason because neither the Tax Court nor counsel for the District had 
any such understanding (J. A. 144, 145) as late as August 9, 1955, 
after trial of the cases. The Tax Court attempted to justify its action 
by stating in its memorandum on the motions to amend (J. A. 149, 150) 

14 Par. 13-812, DCCT (District of Columbia Tax Reports, published by 
Commerce Clearing House, Inc.). 
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that (1) counsel stated in his statement to the Court at trial that if a 
transfer of decedent’s partnership interests to the respondents did 
occur, it occurred when the partnership agreement was originally 
drawn up and was made for a valuable consideration by or with mutual 
promises, that (2) respondents raised the ’’question of full and adequate 
consideration in their brief, and while the respondent [District] did not 
reply to the argument of petitioners [respondents] on that point, they 
did not claim that the issue was false or that it had not been raised in 
the petition”, and that (3) the Court believed that substantial justice 
required that the respondents be given the opportunity to present the 
question of full consideration. The record clearly shows the District’s 
position on this matter. On August 9, 1955, one month before the Tax 
Court wrote the memorandum just referred to, the Tax Court called 
counsel before it on the matter of the new issue which had been raised 
in respondents' brief (J A. 141-147). The position of the District on 
the new issue was clearly stated at that time as follows (J. A. 144): 

”MR. UPDEGRAFF: I wanted to make our position 
clear here. There has never been any indication on the 
part of the District, as indicated by counsel for the 
petitioners, that we were trying any issues that were not 
raised in the petition in this case, and 4, 5 [paragraphs 4 
and 5 of the petitions] clear ly has to do with alleged arbi¬ 
trary action of the Assessor in increasing the valuation 
placed in the return, when the statute requires, of course, 
the Assessor to fix the valuation at the date of death, 

i 

I 

i 

i 

I 

I 
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according to his determination. There is nothing in 
there about consideration at all " 

Later the following occurred at the same proceeding (J. A. 145, 147): 

"MR, AXRE. But you are assuming that this issue 
was not raised in the petition, - am I correct in that." 

T, THE COURT: You are correct up to this point, and 
I am trying to find out or trying to have you point out the 
assignment of error and allegation of fact that it does 
raise the issue. I cannot find it, to be perfectly frank 
with you. " 

M * + 

"THE COURT: I The point of this is this - and I 
looked through the petitions, and studied them very 
carefully. and I can find no assignment of error which 
would cover that. The three assignments of error 
relate as I see it, to valuation only, and the facts relate 
to valuation.* * *” 

The second clear error committed by the Tax Court in these 
cases was the entry of its decisions therein, after amendment of the 
petitions had been allowed by it on September 9, 1955, without further 
hearing or receipt of any additional evidence of any nature on the new 
issue allowed to be raised, and without proper basic findings of fact 
and conclusions of law to support such decisions. Section 3 of the Tax 
Court’s governing statute, su pra , specifically requires that the Tax 
Court "shall hear and determine all questions arising" on appeals to it 
"and shall make separate findings of fact and conclusions of law" and 
shall render its decision the* eon in writing. The new issue permitted 
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to be raised brought into immediate focus that provision of Section 1(a) 
of the District inheritance tax law, supra , which imposes the tax upon 
all property, or interest therein, " transfer red by deed, grant, bargain, 
gift, or sale (except in cases of a bona fide purchase for full consideration 
in money or money's worth), made or intended to take effect in possession 
or enjoyment after the death of the decedent," the possession and enjoy¬ 
ment of which, in these cases, the decedent retained until her death. 

Decision of this question necessarily required basic findings of fact (1) as 
to whether the respondents acquired their shares of the decedent's partner¬ 
ship interests after her death by ft a bona fide purchase" and, further 
(2), as to whether respondents paid ’’full consideration in money or money's 
worth". No such findings of fact were made, one way or the other, and none 
could have been made because the Tax Court held no hearing on the new issue 
and consequently there was not proper evidence upon which to base the re¬ 
quired findings. The findings of fact in these four cases consist largely 
of quotations from documentary evidence and portions of testimony in 
similar manner as the findings of fact in the three contemplation-of-death 
cases discussed in Argument n, supra . 

Our contentions contained in Argument II, supra , in respect of the 
the Tax Court* s erroneous and inadequate findings of fact, and lack of 
necessary findings of fact, are incorporated into this point of argument by 
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reference. Furthermore, it seems to be the view of the Tax Court that 
this Court T s decision in The National Bank of Washington v. District of 
Columbia, 85 U. S. App. D. C 187, 176 F. 2d 62, which holds, inter 
alia, that definite issues of fact and law must be properly raised before the 
Tax Court, has been overruled, and that the Tax Court can decide any issue, 
whenever raised, and without underlying basic findings of fact. This view 
of the law is clearly erroneous. 

Another error committed by the Tax Court in deciding these cases 
was its erroneous assumption in its opinion (J. A. 176), without basis in 
the record, that, presumably, the respondents had presented to the 
Assessor their claim that the transfers here involved were made for "full 
consideration in money or money’s worth” and that such claim had been 
decided against them. The record is devoid of any evidence that this was 
done. The rule is well established that administrative remedies must be 
fully exhausted before a complainant has standing in court. Aircraft and 
Diesel Equipment Corporation v. Hirsch et al. , 331 U. S. 752, 67 S. Ct. 
1493, 91 L. Ed. 1796. The Tax Court has no jurisdiction to consider 
questions relating to taxes assessed except upon ’’appeal” to it from any 
assessment, as provided in Sec. 3 of its governing statute. The word 
’’appeal” means, in law, the removal of a cause from an inferior to a 


superior tribunal for review. Notwithstanding the allegation in the amended 
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petitions, filed after trial, that the Assessor erred in failing to determine 
that the decedent transferred her partnership interests during her lifetime 
pursuant to a bona fide purchase for full consideration in money or money’s 
worth (J. A. 151), and the Tax Court’s belief that respondents should be 
given the opportunity to present such question to it (J. A. 150), there was 
no further trial and no evidence introduced to support such allegation of 
error and, consequently, the Tax Court was without authority to consider 
it. 

Failure of the Tax Court to comply with plain statutory requirements 
in respect of its proceedings and determinations, and in failing to follow the 
mandates of this Court and of the Supreme Court of the United States, as 
outlined above, and in entering decisions in these cases without such com¬ 
pliance, clearly deprives the District of property without due process of 
law in violation of the Fifth Amendment to the Constitution of the United 
States and, consequently, such decisions should be reversed. 

V 

The Tax Court erred in determining that the transfers 
of decedent’s partnership interests at deaih were 
made for full consideration and in deciding that 
the taxes involved were erroneously assessed 


The Tax Court stated in its opinion that upon the decedent’s death 
the terms of the aforesaid partnership agreement were carried out com¬ 
pletely (J. A. 175) In other words, the decedent had retained the owner- 
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ship, possession and enjoyment of her partnership interests until her 
death, with accumulations of profits to the end of the year of her death, 
whereupon the decedent's capital account and accumulated profits were 
paid to the decedent’s estate (J, Ac 175) and the balance of decedent's 
interests in such partnership was transferred in equal shares to the 
respondents herein who were the surviving partners, with no payment 
of consideration of any kind so far as the record discloses. Under these 
circumstances the transfers to the respondents were taxable transfers 
by right of survivorship because they were not made as the result of s. 
bona fide sale for full consideration in money or money's worth. 

The Tax Court ignored the question whether there was a "bona 
fide sale" in these cases and decided them on the theory that the 
restrictive features of the partnership agreement were sufficient con¬ 
sideration to support a non-taxable transfer (J„ A. 184). Examination 
of such agreement shows that its restrictive features did not relate 
to payment of consideration but were limited to those normally found 
in a closely held business partnership or corporation, i. e,, restriction 
of ownership of the partnership to the original partners. The dominant 
feature of the agreement, aside from its business purposes, was to 
provide financial security to the Fadeley family. The only "full 
consideration in money or money’s worth” paid by any partner was 
the amount paid initially to establish their capital accounts, namely, 
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$1, 000 for every percent of their partnership interests (J. A 155). As 

I 

between the deceaent and the surviving partners there Was no mutuality 

of consideration in respect of the decedent’s possible receipt of any 

| 

additional interest in the partnership by reason of the death of any of the 

i 

i 

other partners Under the agreement., the decedent got nothing in the 
event of the death of any of the other partners. 

The only case decided by this Court construing the particular 
statutory provision here involved is O Connor v ; District of Columbia, 

80 U. S, App, D, Co 351, 153 F, 2d 225, That case was in many respects 
like the cases now before the Court. This Court stated: 

’’Holding as we do, that the transfer was testamentary 
by character, we come to the question of whether or not 
O’ Connor is entitled to tax exemption on the ground of 
having paid full consideration in money or money’s worth. 

We have carefully examined the terms of the contract, and 
reviewed them in light of the facts of this transaction as 
evidenced by the testimony taken before the Board, From 
this review we conclude that the petitioner did not give any 
consideration whatever for the benefits he received under 
the contract. Neither of the other parties stood to acquire 
any of O’ Connor’s holdings; both Ferber and Hyde paid 
their own insurance premiums; and O’Connor held an 
absolute power to declare the contract at an end at any 
time The only logical conclusion permitted by the facts 
appearing in the record is that O’Connor had a perfectly 
sheltered position which had cost him nothing. It does 
seem that this was perhaps an unusual business bargain, 

Ferber and Hyde paid the cost of their own insurance and 
each was willing to say that the proceeds should be ’pay¬ 
ment 1 . for his stock in the event of death, while O’Connor, 
the majority stockholder, occupied an ’all benefits, no 
burdens’ position, ” 




68 


In the present cases the decedent’s position under the partnership 
agreement is in material aspect the same as was that of the decedent 
Ferber in the O’ Connor case. 

Notwithstanding this Court’s decision in the O’ Connor case and 
the lack of evidence and basic findings of fact on the issue presented 
over objection by the District, the Tax Court decided these cases on a 
case applicable to the Federal estate tax on facts wholly foreign to the 
situation presented under the limited evidence in the present cases. 

The case followed by the Tax Court, which it thought was more appli¬ 
cable than the O’ Connor case, is Wilson v. Bowers (C. C. A. 2, 1932), 

57 Fo 2d 682. That case did not involve the question whether ’’full 
consideration in money or money’s worth” had been paid for the 
property transferred; it involved the question of the value of the dece¬ 
dent’s interest in a corporation as it was affected by a reciprocal 
contract which gave the decedent and the taxpayers in that case options 
to buy each other’s shares of stock at specified prices within four 
months before they would be sold to outsiders, either during life or after 
death. The Court merely held that reciprocal options granted to the 
decedent by the other parties to the contract furnished consideration 
for the decedent’s promises; that the contract was specifically enforce¬ 
able; and that so long as the option was outstanding the property could 
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not be sold for more than the option price. No such situation exists 

j 

in the present cases. In any event, the Tax Court, in its opinion, re- 

i 

solved the valuation question against the respondents (i. A. 179). 

1 

In District of Columbia v Buckley, 75 U. S. App. D. C. 301, 
— 

128 F. 2d 17, this Court admonished a judge of the Poliice Court that 

he was not warranted in looking to the decisions of a different court 

i 

of appeals rather than to those of the highest appellate pourt of his 
own jurisdiction for the law. The same rule appears tp be applicable 

I 

i 

to the Judge of the Tax Court. 

i 

CONCLUSION 

It is respectfully submitted that the decisions of the Tax Court 

| 

in all seven of the cases here involved were erroneous land should be 

i 

reversed. 

i 

i 

i 
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(i) 

[Nos. 12,924; 12,925; 12, 926; 12,978; 12,979; 12,980; 12,981] 

QUESTIONS PRESENTED 


The respondent-taxpayers present the following restatement of the 
questions which are believed to be presented to this Court by the District: 

1. Where the statute permits only the aggrieved person who pays 
the inheritance tax to appeal from the assessment, can the residuary lega¬ 
tee, whose share of the estate was required to be diminished by the pay¬ 
ment of the tax, and who paid the tax, appeal from the assessment ? 

Alternatively, if the residuary legatee cannot appeal, are the donees 
of inter vivos gifts against whom the inheritance taxes were assessed, but 
who did not pay the taxes, permitted to appeal the assessments? 

2. (a) Did the Tax Court make its findings of fact and decisions in 
such a manner so as to require reversal by this Court? 

(b) Were the findings of the Tax Court erroneous? 

3. Did the Tax Court err in failing to make a finding of the value of 
the decedent’s interests in several partnerships where the Court held that 
these interests were not subject to the tax. (From a study of the District’s 
argument, pp. 54-58 of its brief, we respectfully submit the above restate¬ 
ment of the District’s question No. 3.) 

4. Did the Tax Court err in basing its decision upon a legal argument 
presented by the taxpayers in their briefs, the taxpayers having amended 
their petitions, and having asserted in their opening statement that such an 
argument would be made? 

5. Did the Tax Court err in holding that the decedent transferred her 
interests in the partnerships for a full consideration in money or money’s 
worth? 


i 

i 

i 


COUNTER-STATEMENT OF THE CASE 


(ii) 

INDEX 

Page 
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In the contemplation of death cases 

(Case Nos. 12,924; 12,925; and 12,926). 2 

In the cases concerning the valuation and transfer of the 
decedent’s partnership interests (Case Nos. 12,978; 12,979; 


12.980 and 12,981). 8 

STATUTES AND RULES. 14 

Statutes Involved. 14 

Rules Involved . 17 

SUMMARY OF ARGUMENT. 18 

ARGUMENT: 

I. In the contemplation of death cases (Case Nos. 

12,924; 12.925; and 12,926). 21 

A. The Tax Court had jurisdiction in these cases be¬ 
cause the respondent-taxpayer, Fenton Fadeley, 
was the aggrieved person and the person who paid 

the tax. 21 


B. The Tax Court was correct in finding and holding 
that the decedent’s inter vivos gifts were not made 
in contemplation of death. Both the basic findings 
of fact and the ultimate finding are amply supported 
by the testimony and the documentary evidence in¬ 


troduced at the Tax Court hearing. 22 

II. In the cases concerning the valuation and transfer of the 
decedent’s partnership interests (Case Nos. 12,978; 

12,979; 12,980; and 12,981). 27 

A. The Tax Court's decisions should be affirmed because 
the decedent's transfer, made during her lifetime, was 
a transfer for a full consideration in money or money’s 

worth. 27 


B . Alternatively, the Tax Court's decisions should be affirmed, 
for, if the transfer of the partnership interests was not made 
during the decedent's lifetime, but at her death, it consis¬ 
ted solely of a transfer of her right to the amounts in her 


capital accounts. 32 

HI. The proceedings before the Tax Court were in proper form 

and the decisions should be affirmed: . 38 


A, The Tax Court did not commit error when it based its de¬ 
cision on a legal argument presented by the taxpayers in 
their brief and when it permitted the taxpayers to amend 
their petitions and expressly make this argument. The 
District's rights were not prejudiced by the amendments 
or by any other phase of die proceedings before the Tax 
Court. 
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B. The Tax Court's findings and its conclusions of law 
were in accordance with law and no reversible error 


was committed. 40 

CONCLUSION. 41 
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THE DISTRICT OF COLUMBIA TAX COURt 


BRIEF FOR RESPONDENTS 


COUNTER-STATEMENT OF THE CASES 


These cases are before this Court on appeal by the District of Colum¬ 
bia from District of Columbia Tax Court decisions ordering refunds of er¬ 
roneously assessed inheritance taxes. In Docket Nos.j 12924-26 the Tax 
Court held that lifetime gifts made by the decedent, Ellen Fadeley, were 
not made in contemplation of death. In Docket Nos. 12978-81 the Tax 
Court held that Ellen Fadeley transferred a portion of her partnership in¬ 
terests to respondent-taxpayers for a full and adequate consideration in 
money or money T s worth. 


In The Contemplation of Death Cases 
( Case Nos. 12,924; 12,925; and 12,926) 

These three cases concern gifts made by the decedent, Ellen Fadeley, 
on February 15, 1952 to each of her two grandsons, F. Mercer Fadeley 
and Richard W. Fadeley. In making its ultimate finding of fact, that these 
gifts were made in contemplation of life, and not of death, the Tax Court 
made basic findings of fact set forth in the Joint Appendix, p. 95-119. 

The facts set forth below include these basic findings and such addi¬ 
tional facts, from the record, as are needed to present a clear statement 
of these cases. These facts were presented by testimony and documents 
produced by the taxpayers. The District called no witnesses and intro¬ 
duced no other evidence. 

Ellen Fadeley was born June 5, 1868. She died April 15, 1953 at the 
age of eighty-four. The last twenty-five years of her life she lived in the 
District of Columbia. (J. A. 95; Ex. 1). She had one child, Fenton M. 
Fadeley and two grandchildren, F. Mercer Fadeley and Richard W. Fadeley 
(J.A. 73, 95). 

Ellen Fadeley was a small woman, who was extremely active (J. A. 48, 

104) ; her rapid walk and conversation, even as an older woman, gave the 
impression she was considerably younger than she actually was (J. A. 48, 

105) . She made frequent trips to her son’s country home (J. A. 24, 48, 53, 

106) , visits to her grandson’s, Mercer Fadeley’s, new home (J. A. 65), and 
shopping excursions to downtown Washington (J. A. 99). Until her final con¬ 
finement in June 1952, Ellen Fadeley remained interested in doing more than 
she was capable of doing physically (J. A. 99). Since 1930 the decedent had a 
type of heart disease which caused progressive restriction of her physical 
activity and ultimately caused her death (J. A. 95, 98). She opposed the 
physical restrictions imposed on her by her doctor and as a result suffered 



from overexertion (J. A. 98). At these times she spoke of what she would 
do when she regained her health, rather than of her illness (J. A. 69, 70, 

98; Tr. 138). She was not preoccupied with the subject of death (J. A. 13, 

! 

64). Her doctor described her mental state as follows: 

i 

” * * * she had a remarkable vitality and interest 
in life and interest in public affairs, politics, religion, 
competitive things such as card games and that sort 
of things that were suitable to her limitations, that 
was far greater than almost any person I have known 
of her equivalent age and with her physical limitations 
and disability. " (J.A. 11, 101). 

I 

Ellen Fadeley's greatest interests were her family, friends (J.A. 

63, 64, 72, 105, 106), and the world about her (J.A. j.1, 12, 99, 101, 107). 
She read much (J.A. 107); she was an avid card player (J.A. 63, 64, 101, 
106); she entertained at numerous dinner and card parties (J A. 106). 

i 

The decedents husband, Charles Fenton Fadeley, died in 1939 (J.A. 
95). She renounced her rights in her husband T s will, as she had an ade¬ 
quate annual income to take care of her needs (J. A. 55). 1 

Ellen Fadeley was generous and disposed towards making gifts. The 
last ten years of her life she made gifts of over $100,000 to family, friends 
and churches. (J. A. 107). The District has listed son %e of these gifts on 
pages 12 and 13 of its brief, and commented regarding them on pages 37- 
40 of its brief. This list is correct except that: 

(1) Virginia Boswell is not a former wife of Fenton Fadeley 
(J.A. 52, 107). | 

i 

I 

! 

* The District, on pages 11, 36 and 37 of its brief, refers to the first paragraph of a letter of June 29, 

1952 from the decedent to Dr. Louis Ecker and states that in this paragraph the decedent told Dr. Ecker 
"about the difficulty she had been having with her son, Fenton M. Fadeley, and his attorney in respect 
of will and 'the inheritance tax' • • • ." This paragraph clearly refers to her renunciation in 1939 of 
her husband's, Charles Fenton Fadeley's, will (J.A. 55, 116, 117). The seventh sentence of this letter, 
page 37 of the District's brief, reads: "Fenton had left everything to me but $2j, 500 to Fenton." The 
first three times and the seventh time Ellen Fadeley mentions "Fenton" in this letter she obviously refers 
to her husband. 
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(2) Fenton Fadeley T s former wife (she was not named) re¬ 
ceived the $12, 000 listed as received by Fenton Fadeley (J. A. 52, 
107). 

(3) Chester Blinston was not only a business partner but also 
a close friend of the decedent and the decedent's family. He lived 
for a number of years in the decedent's home (J. A. 76). 

In 1945 Ellen Fadeley expressed a desire to make gifts of $25, 000 
to each of her grandsons (J. A. 55, 56, 77, 78, 108, 109). She was dis¬ 
suaded from doing so by her son, Fenton M. Fadeley, who convinced her 
that the boys were financially immature and not ready to take charge of 
such funds (J. A. 56, 57, 109). Fenton Fadeley advised his mother that 
he was afraid the boys would be ruined if they were given that amount of 
money. He told her that it would be better for the boys if she would wait 
and make such gifts after they had acquired the stability and ability to 
handle such a sum of money (J. A. 56, 57, 109). As early as 1945 she 
tried to enlist the aid of Chester Blinston, one of her business partners 
and a friend of many years, to convince her son that the grandsons should 
each be given a substantial sum of money to start them off in life (J. A. 77, 
109). At this time she specifically discussed setting Mercer Fadeley up 
in business (J. A. 78, 109). Between 1945 and 1948 she had discussions 
with Mercer Fadeley regarding his future and the completion of his edu¬ 
cation. She stated that she wanted him to finish his education and then 
specialize in engineering or law. She told him she would finance his edu¬ 
cation and see that he got started in business. (J. A. 63, 65). 

In 1945 Mercer Fadeley received his air force discharge (J. A. 55, 
108). He was twenty years old at the time (Tr. 112). He held four differ¬ 
ent jobs for short periods of time, including eleven months on his father's 
farm, before he went to work for Fadeley & Co., the family business, in 
July of 1948 (J. A. 62, 108). In 1945 Richard Fadeley was sixteen years 
old and attended Staunton Military Academy (J. A. 70, 108). Richard 
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! 

I 

i 

i 


entered college in February 1947 to study agriculture ind specialize in 
poultry raising (J. A. 71, 108). 

Ellen Fadeley continued to discuss with her son and with Chester 
Blinston the possibility of making a gift of $25, 000 to each of her grand- 
sons (J. A. 56, 77, 109). In 1948 Fenton Fadeley persuaded his mother 
to make a will and leave her grandsons $75, 000 each, $25, 000 in excess 
of the amount she had originally planned leaving them (J. A. 56, 57, 111). 

He also persuaded her to place certain restrictions on these legacies so 

i 

the boys would not receive the money before certain agps. The will was 
executed on June 23, 1948 (J. A. 111). 

j 

Richard Fadeley was married in October 1947 and his first child was 
born in March 1949. He graduated from the University of Maryland in Jan¬ 
uary 1952 and by June 1952 he had purchased land and entered the poultry 
business. (J. A. 71-73, 108). Mercer Fadeley was married in November 
1950. He completed construction of his home in June J.951. His first 
child was born in October 1951. His wife had two children by a prior mar¬ 
riage (J. A. 65, 66, 108). | 

i 

From the time Ellen Fadeley made her will in June 1948 until the 

. I 

time she made the gifts to her grandsons on February 15, 1952 she dis- 
cussed the matter of inter vivos gifts to her grandsons! with her son Fen¬ 
ton Fadeley and with her friend and business partner, Chester Blinston. 

She knew of the present activities and the future plans of her grandsons 

i 

and she frequently discussed these activities and plans. (J. A. 57, 77, 109, 

110). j 

i 

i 

Over the years she had made many small gifts tc> her grandsons (J, A. 
65, 72, 107). She gave Mercer Fadeley $800 to buy an automobile in 1946 
(J. A. 66). In June 1951 she offered to pay off the $15, 000 mortgage on 

Mercer Fadeley's new home (J. A. 66, 107). In December 1951 Ellen Fade- 

! 

ley wrote her son that she thought her grandsons had demonstrated respon¬ 
sibility in financial matters and that she was considering giving them each 
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$25,000 of the $75, 000 she had previously willed to them. She stated that 
both boys had families and responsibilities and that she wanted to give 
them this money when it would do them the most good. She also men¬ 
tioned Richard's plans to go into business. (J. A. Ill, 112). 

During this period when the gifts were made Ellen Fadeley's physi¬ 
cal condition and mental state remained unchanged from that described 
above. On the day these gifts were made she entertained her son and 
grandsons at a dinner party at her apartment. The party lasted for about 
five hours. Her grandsons testified that she appeared to enjoy herself 
and there was no difference in her appearance from what it had been over 
toe past four or five years. She was in good spirits, sat at the head of the 
table and in effect presided over the party. At this dinner party Ellen Fade- 
ley told Mercer Fadeley that she was making these gifts to help him and his 
brother get a good start at a time when they had taken on substantial re¬ 
sponsibilities and had in effect "settled down". She told Richard Fadeley 
that he was receiving this money to help him start his poultry business on 
his graduation from college. (J. A. 11, 66-69, 73-75). 

These gifts were effected by creating two accounts for the grandsons 
on the books of account of Fadeley & Co. and transferring the amounts in¬ 
volved from Ellen Fadeley's capital account to the grandsons' accounts 
(J. A. 114, 209). In April 1952 the decedent modified her will, reducing 
the grandsons' legacies from $75,000 each to $50, 000 each (J. A. 115). 

In June 1952 Ellen Fadeley wrote her physician. In this letter she 
told Dr. Ecker of the February 15, 1952 gifts to her grandsons. She stated 
that they were married, had families to support and "a reasonable appre¬ 
ciation of financial responsibility. " She noted that Mercer had used the 
money to help pay the mortgage on his home. This letter corroborates 
the other evidence of the decedent's great interest in life and in what was 
going on in the world about her and her disposition towards making gifts. 

(J. A. 116, 117). 


I 


I 

On January 1, 1952, Ellen Fadeley's net worth was $236,436. 52 
(J. A. 108, 212). Aside from the gifts to her grandsons on February 15, 

1952 this amount did not change substantially. Her net worth at death was 
$189, 376.17 (J. A. 108). Her annual income during the last years of her 

life was between $35, 000 and $40,000 (J. A. 108, 209,j 220, 221, 222). 

| 

Ellen Fadeley was continuously confined to her bed during the sum¬ 
mer of 1952 (J. A. 106). She continued her interests to the extent permitted 
by her physical disability and she even had a remote control television set 
in her bedroom (J. A. 101). She remained mentally active until within two 

i 

or three weeks of her death (J. A. 101, 102). 

I 

Ellen Fadeley died on April 15, 1953 (J. A 95).| Her executors pre- 

i 

pared and filed a District of Columbia inheritance taxi return (Ex. 1). The 

i 

two gifts to her grandsons were reported on schedule |H of the copy of the 
federal estate tax return filed withthis inheritance tah return together with 
a statement that the executors believed these gifts were not made in con¬ 
templation of death (Ex. 1). The District of Columbia Assessor deter¬ 
mined that the gifts were made in contemplation of death and as a conse¬ 
quence on October 14, 1954 assessed inheritance tax^s plus interest and 
penalties against F. Mercer Fadeley and Richard W. Fadeley (J. A. 118). 

I 

Item I of the decedent's will provided: j 

"I direct my Executors hereinafter named to pay * * * 
succession taxes out of the corpus of my estate. " (J. A. 

118). ! 

Fenton M. Fadeley was the residuary legatee. Fenton Fadeley's payment 
of these inheritance taxes assessed against F. Mercer Fadeley and Rich- ^ 
ard W. Fadeley reduced the residuary estate received by him (J. A. 118). 

On January 10, 1955 the respondent-taxpayers, Richard Fadeley, 
Mercer Fadeley, and Fenton Fadeley, filed petitions in the District of 
Columbia Tax Court requesting a refund of the taxes assessed as a con¬ 
sequence of the assessor's determination that the gifts made by the 
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decedent on February 15, 1952 were made in contemplation of death (J. A. 
119, 195). At the hearing before the Tax Court on March 16, 1955 counsel 
for the taxpayers stated that three petitions had been filed since counsel 
was uncertain which party or parties were entitled to bring these proceed¬ 
ings. The Tax Court made it clear that if these cases were decided in 
favor of the taxpayers a refund would not be allowed to both the residuary 
beneficiary, Fenton Fadeley, and the grandsons (J.A. 3, 4). 

On July 11, 1955 the Tax Court found as a fact that: 

’’The transfer on February 15, 1952, by the dece¬ 
dent of the sums of $25,000 to each of the petitioners, 

Richard W. Fadeley and F. Mercer Fadeley was not 

/ made in contemplation of death, but in contemplation 
\ / of life and matters and things associated with life. ” 

(J.A. 118, 119). 

The Tax Court held that the assessments had been erroneously made and 
that Fenton Fadeley was entitled to a refund of amounts paid as a conse¬ 
quence of the erroneous assessments (J.A. 129, 130). 

The District filed its petition for review of the Tax Court’s decisions 
in these cases on August 9, 1955 (J.A. 132). 

In The Cases Concerning The Valuation And 
Transfer of the Decedent’s Partnership Interests 
(Case Nos. 12,978; 12,979; 12,980; and 12,981) 

The decedent and respondent-taxpayers, Fenton Fadeley, Chester 
Blinston, Patrick Deck and Dolores Fadeley were the sole partners in 
four partnerships during the period December 31, 1947 to April 15, 1953, 
the date of decedent’s death. The partnership business was the purchase 
and sale of coal and fuel oil to consumers in the District of Columbia. The 
relationship of these partners was governed by the partnership agreement 
set forth in the Tax Court’s findings of fact (J.A. 152-164). Among other 
things, this agreement provided that: 
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(1) Partnership profits were to be distributed 16% to Patrick 
Deck; 16% to Chester Blinston; 11-1/3% to Dolores Fadeley; 22-2/3% 
to Ellen Fadeley; and 34% to Fenton Fadeley. 

(2) Ellen Fadeley 1 s percentage of partnership profits would re¬ 
main constant. It could not be diminished even though new partners 
were taken in and it could not be increased by a reduction in the num¬ 
ber of partners. 

(3) Each partner could cast the number of votes which corres¬ 
ponded to his or her percentage of profits distributed. Thus Ellen 
Fadeley could cast 22-2/3 votes. A new partner could be taken into 
the partnership and his profit sharing percentage could be determined 
only by "an 80% affirmative vote". The partnership could be dis¬ 
solved only by "a vote of 100% 

(4) Each partner was required at all times to maintain a capi¬ 
tal account in the partnerships of at least $1, 000 for each per cent 
of his or her "partnership interest ". Thus Ellen Fadeley was re¬ 
quired to maintain a minimum balance in her capital accounts of 
$22, 666. 67. Interest was paid on the average daily balance in each 
partner’s capital account at the currently prevailing rate paid on 
bank loans. 

(5) On withdrawal a partner would receive only the amount 
shown in his or her capital account plus profits accrued to the end 
of the year. A partner could withdraw only upon 90 days’ notice 
and only at the end of a calendar year. 

(6) On the death of any partner that partner’s estate became 

a partner for the remainder of the calendar year, at which time the 
deceased partner’s capital account was credited with the year’s prof¬ 
its and the capital account then became the property of that partner’s 
executors. 
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(7) At the end of the calendar year during which Ellen Fadeley 
died, the surviving partners agreed to reform the partnerships, with 
profits distributed in the same manner, except that to each of the 
then living original partner 1 s percentage would be added that por¬ 
tion of 22-2/3% divided by the number of surviving partners. 

(8) Chester Blinston and Patrick Deck were to become part¬ 
ners because they had rendered ’’invaluable services” as employ¬ 
ees of these partnerships and because Fenton Fadeley was spending 
more of his time in farm development and management and less of 
his time in partnership management. 

Prior to December 31, 1947 these were family partnerships and 
Fenton Fadeley, the decedent’s only child, was active in managing the 
business (J. A. 153; Tr. 160). Ellen Fadeley never took an active part 
in managing the business (J. A. 80, 83, 169). In 1946 Fenton Fadeley 
moved to his farm which is located more than 30 miles from Washington, 
D. C. at Waterford, Virginia (J. A. 47). He came to Washington once a 
week for business reasons but the partnership agreement stated that he 
was devoting less time to the business and more time in farm develop¬ 
ment and management (J. A. 47, 58, 153). The partnership business was 
managed at all times by Chester A. Blinston and Patrick A. Deck who 
were friends as well as business associates of the Fadeley family (J. A. 

76, 86, 107, 153; Tr. 141, 142). 

The source of a substantial portion of Ellen Fadeley’s income was 
her interest in partnership profits (J. A. 108, 209, 212, 220, 221, 222). 

Ellen Fadeley died testate, domiciled in the District of Columbia, 
j on April 15, 1953 (J. A. 152). In accordance with the terms of the part- 

j 

j nership agreement the respondent-taxpayers with the decedent T s executors 
became partners until December 31, 1953 at which time the decedent’s 
capital account became the property of her executors and the taxpayers 
reformed the partnership (J. A. 161). 
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At the time of her death Ellen Fadeley’s capital accounts reflected 
the following sums: 


Colonial Fuel Oil 
Colonial Fuel Co. 
Fadeley & Co. 
John Meiklejohn 


$29, 890. 53 
15, 978. 87 
56, 271.01 
5, 977. 54 

$108,117.95 


These sums were received by decedent’s executors and distributed in ac¬ 
cordance with her will. Her executors prepared and filed a District of 
Columbia inheritance tax return in which Ellen Fadeley’s partnership in¬ 
terests were listed and valued at $108,117. 95. The Assessor capitalized 
average partnership profits for the years 1948-1952 and determined that 
each of the taxpayers (the surviving partners) received in value $25, 896. 92 
(Fenton Fadeley receiving this in addition to property received under El¬ 
len Fadeley’s will). This determination represented a $103, 587. 66 in¬ 
crease in the valuation of Ellen H. Fadeley’s partnership interests over 
the value of her interests as reflected in her partnership capital accounts 
and shown on the District of Columbia inheritance tax return filed by her 
executors. On October 14, 1954 the Assessor, on the basis of the above 
determination, assessed additional taxes against the respondent-taxpayers, 
the surviving partners. These taxes were paid by the taxpayers on Octo¬ 
ber 15, 1954.(J.A. 164-168). 

The taxpayers filed petitions with the District of Columbia Tax Court 
on January 17, 1955 requesting that the assessments be cancelled and an 
order granted to refund the sums paid by petitioners as a result of the as¬ 
sessments (J.A. 135-140, 169). Amended petitions were filed February 
11, 1955 (J.A. 138-140). The cases, with Docket Nos. 12,924-6, were 
heard by the Tax Court March 16, and 17, 1955 (J.A,. 195, 198, 201, 203). 
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At this hearing counsel for taxpayers, in his opening statement, 

said: 


"It is our contention, first, that the assessor failed 
to take into consideration the partnership agreement which 
limited and restricted Ellen H. Fade ley’s interest at all 
times from the beginning of the partnership, to the time 
of her death, to the amount reflected in her capital ac¬ 
count plus profits accrued to the date of her death. 

"It is our second contention that Ellen H. Fadeley 
possessed nothing more than a life estate in these part¬ 
nerships and it is our third contention that if a transfer 
did occur, it occurred when the partnership agreement 
was originally drawn up and was made for a valuable con¬ 
sideration by or with mutual promises. 

"The first three petitions: 1470, 1471, 1472 deal 
with the gift issue. 

"The second four petitions: 1473, 1474, and 1475, 
as well as 1476 concern the transfer and valuation issue. 

fT We would like to ask leave to consolidate for hear¬ 
ing these proceedings so that the testimony and the exhi¬ 
bits presented apply to all of the proceedings. " (J. A. 2, 

3). 

The Tax Court consolidated for hearing all of the cases now before 
this Court, i. e., Case Nos. 12, 924-6 and 12, 978-81 (J. A. 3). 

On August 9, 1955 at a further hearing the Tax Court requested coun¬ 
sel to submit a memorandum on whether that Court had a right to consider 
the taxpayers’ alternative argument that valuable consideration was paid 
for the transfer (Tr. 223), the Tax Court indicating that it thought this was 
a matter which should have been raised in the petitions. The memoranda 
on this point were not filed, because the taxpayers moved on August 23, 
1955 to amend their petitions so as specifically to include the considera¬ 
tion argument. The District filed a memorandum in opposition. The Tax 
Court granted the taxpayers’ motion on September 9, 1955 (J. A. 196, 199, 
202, 204) and said: 
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’In his opening statement counsel for the petition¬ 
ers set forth the issues in these proceedings as follows: 

’ * * * it is our third contention that if a 
transfer did occur, it occurred when the part ¬ 
nership agreement was originally drawn up and 
was made for a valuable consideration by or 
with mutual promises , ’ 

”No objection was raised by counsel for the respon¬ 
dent at that time or when he came to make his opening 
statement. Moreover, the petitioners raised the ques¬ 
tion of full and adequate consideration in their brief, and 
while the respondent did not reply to the argument of the 
petitioners on that point, they did not claim that the issue 
was false or that it had not been raised in the petition. 

There was introduced in evidence the partnership agree¬ 
ment, which is the only evidence necessary to support the 
issue. If the petitioners are correct that full considera¬ 
tion was given it must appear from the partnership agree¬ 
ment and from nothing else. 

’’The Court believes that substantial justice requires 
that the petitioners be given the opportunity to present the 
question of full consideration, and for that reason the 
Court will grant the motion for leave to amend and direct 
that the amendments attached as exhibits to the motion will 
be received and filed by the Clerk as a pleading in these 
cases. Appropriate orders will be entered. ” (J. A. 148- 
150). 

The District did not claim to have been taken by surprise, nor did it 
object to taxpayers’ opening statement, nor to the introduction of evidence 
showing the inactive part the decedent played in operation of the partner¬ 
ship (J. A. 80, 83; Tr. 139, 162), nor to the introduction into evidence of 
the partnership agreement (Tr. 158). 

On September 15, 1955 the Tax Court held that respondent- 
were entitled to refunds of the taxes assessed against them. In so doing 
the Tax Court rejected the taxpayers’ first argument that Ellen Fadeley 

i 

i 

possessed only a right to the amounts shown in her partnership capital 
accounts and therefore could transfer no greater right, saying in effect 


! 

I 
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that federal estate tax cases with similar facts were not applicable. The 
Tax Court adopted the view that if there was a transfer such transfer was 
made for a full and adequate consideration in money or money's worth. 

(J. A. 169-194). 

The District filed its petition for review of these decisions on Oc¬ 
tober 12, 1955 (J. A. 196, 199, 202, 205). 


STATUTES AND RULES 


Statutes Involved 

1. Act of August 17, 1937, c. 690, 50 Stat. 684, U. S.C.A., 
Title V, Sec. 4 as amended by Act of July 26, 1939, c. 
367, 53 Stat. 1113, U.S.C.A., Title V, Art. I, Sec. 4 
(D. C. Code, Sec. 47-1604). 

"The personal representative of every dece¬ 
dent * * * shall, within eighteen months of the 
date of the death of the decedent and before dis¬ 
tribution of the estate, pay to the collector of 
taxes the taxes imposed by section 47-1601 upon 
the distributive shares and legacies in his hands 
and the tax imposed by section 47-1601 against 
each distributive share or legacy shall be charged 
against such distributive share or legacy unless 
the will shall otherwise direct. " 

2. Act of August 17, 1937, c. 690, 50 Stat. 673, U. S.C.A., 
Title IX, Sec. 4 as added by Act of May 16, 1938, c. 223, 
52 Stat. 371, Sec. 8 as amended by Act of July 10, 1952, 
c. 649, 66 Stat. 544, Sec. 3 (b) (D. C. Code, Sec. 47- 
2404). 

” * * * The court shall have the exclusive 
jurisdiction to review the decisions of the Board 
in the same manner and to the same extent as 
decisions of the United States District Court 
for the District of Columbia in civil actions 
tried without a jury * * *. Tt 
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3. Act of August 17, 1937, c. 690, U.S. C.A. , Title 
IX, Sec. 8, as added by Act of May 16, 1938, c. 

223, 52 Stat. 374, Sec. 8 (D. C. Code Sec. 47- 
2408). 

’The board shall adopt and promulgate 
rules of procedure in matters for determi¬ 
nation by the board under the provisions of 
this chapter. ” 

4. Act of February 26, 1926, c. 27, 44 Stat. 70, U.S.C.A., 
Title 26, Sec. 302 (c) as amended by the Act of June 6, 
1932, c. 209, 47 Stat. 279, Sec. 803(a). Federal Es¬ 
tate Tax Act of 1926 as amended. Sec. 302(c). (This was 
the federal statute in operation in 1937 when the D. C. 
statute was enacted.) 

”Sec. 302. The value of the gross es¬ 
tate of the decedent shall be determined by 
including the value at the time of his death 
of all property, real or personal, tangible 
or intangible, wherever situated, except real 
property situated outside the United States— 

* * * * * 

”Sec. 302(c). To the extent of any interest 
therein of which the decedent has at any time 
made a transfer, by trust or otherwise, in con¬ 
templation of or intended to take effect in pos¬ 
session or enjoyment at or after his death, or 
of which he has at any time made a transfer, by 
trust or otherwise, under which he has retained 
for his life or for any period not ascertainable 
without reference to his death or for any period 
which does not in fact end before his death (1) the 
possession or enjoyment of, or the right to the in¬ 
come from, the property, or (2) the right, either 
alone or in conjunction with any person, to desig¬ 
nate the persons who shall possess or enjoy the 
property or the income therefrom; except in case 
of a bona fide sale for an adequate and full con¬ 
sideration in money or money’s worth. Any transfer 


i 

i 

i 

i 

i 

i 

i 
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of a material part of his property in the 
nature of a final disposition or distribution 
thereof, made by the decedent within two years 
prior to his death without such consideration, 
shall, unless shown to the contrary, be deemed 
to have been made in contemplation of death 
within the meaning of this title. ” 

5. Act of October 25, 1949, c. 720, 63 Stat. 894, U.S.C.A., 
Title 26, Sec. 811(c)(1). Int. Rev. Code of 1939, Sec. 
811 (c) (1). (This was the federal statute in operation in 
1953 when the decedent died.) 

M The value of the gross estate of the de¬ 
cedent shall be determined by including the 
value at the time of his death of all property, 
real or personal, tangible or intangible, where- 
ever situated, except real property situated 
outside of the United States— 

* * * * 

”(c) Transfers in Contemplation of, or Tak¬ 
ing Effect at. Death — 

"(1) General Rule — To the extent of any 
interest therein of which the decedent has at 
any time made a transfer (except in case of a 
bona fide sale for an adequate and full consid¬ 
eration in money or money’s worth), by trust 
or otherwise— 

”(A) in contemplation of his death; or 

”(B) under which he has retained for his 
life or for any period not ascertainable without 
reference to his death or for any period which 
does not in fact end before his death (i) the pos¬ 
session or enjoyment of, or the right to the in¬ 
come from, the property, or (ii) the right, 
either alone or in conjunction with any person, 
to designate the persons who shall possess or 
enjoy the property or the income therefrom; or 
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"(C) intended to take effect in possession 
or enjoyment at or after his death. " 


Rules Involved 

Rules of Procedure before the District of Columbia Tax 
Court: 

Rule 11— Amended and Supplemental Pleadings 

(a) The petitioner may amend his petition at 
any time within 20 days after the filing thereof, ex¬ 
cept where an answer has been filed. After answer 
is filed, or after 20 days after the date of filing the 
petition, if no answer is filed, a petition may be 
amended only by consent of the District or on leave 
of the Board. An answer may be amended only by 
consent of petitioner or on leave of the Board. 

All motions to amend, made prior to the hear¬ 
ing, must be accompanied by the proposed amend¬ 
ments or amended pleadings. 

(b) When issues not raised by the pleadings 
are tried by express or implied consent of the par¬ 
ties, they will be treated in all respects as if they 
had been raised in the pleadings. Such amendment 
of the pleadings as may be necessary to cause them 
to conform to the evidence and to raise these issues 
may be made upon motion of any party at any time, 
even after decision; but failure so to amend does 
not affect the result of the decision of these issues. 

If evidence is objected to at the hearing on the ground 
that it is not within the issues made by the pleadings, 
the Board may allow the pleadings to be amended. 

(c) When motions to amend are granted at the 
hearing, the amendment or amended pleading shall 
be filed at the hearing or with the Board within such 
time as the Board may fix. 
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Rule 12—Better Statement 

The Board, upon motion of either party in which 
good cause is shown, or upon its own motion, may 
order a further and better statement of the nature of 
the claim or defense, or of any matter stated in any 
pleading. Such motion filed by a party shall point out 
the defects complained of and the details desired. If 
such order of the Board is not obeyed within 15 days, 
or within such time as the Board may fix, the Board 
may strike the pleading to which the motion was direc¬ 
ted or may make such other order as it deems just. 

Rule 34—Findings of Fact and Conclusions of Law 

In any proceeding before the Court the findings 
of fact may be either in numbered paragraphs or in 
narrative form; and the conclusions of law either may 
be stated separately in numbered paragraphs or may 
be incorporated in the opinion of the Court. 

This rule shall become effective as of November 
12, 1952. 


SUMMARY OF ARGUMENT 

I. In The Contemplation Of Death Cases (Case Nos. 
12, 924; 12, 925; and 12, 926). 


A. The Tax Court had jurisdiction in these cases because the re¬ 
spondent-taxpayer, Fenton Fadeley, was the aggrieved person who paid 
the tax. The decedent's will contained the common provision that succes¬ 
sion taxes were to be paid from the residuary estate. Fenton Fadeley 
was the residuary legatee and paid the tax. The assessments were made 
against the respondent-taxpayers, Mercer Fadeley and Richard Fadeley, 
the recipients of the intervivos gifts made by the decedent. The District's 
construction should be avoided because it would prevent any of the inter¬ 
ested persons from appealing an erroneous assessment. Thus there 
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would be no remedy for taxpayers taking under wills qontaining such pro- 

i 

visions. 

i 

| 

B. The Tax Court was correct in finding and holding that the dece- 

I 

dent T s inter vivos gifts were not made in contemplation of death. The Tax 

i 

Court's decisions should be affirmed because both the basic findings of 
fact and the ultimate finding are amply supported by the testimony and 
documentary evidence introduced at the Tax Court's hearing. 


n. In The Cases Concerning The Valuation And 
Transfer Of The Decedent's Partnership In¬ 
terests (Case Nos. 12, 978; 12, 979; 12J 980; 
and 12, 981). 1 


A. The Tax Court’s decisions in these cases should be affirmed 

I 

because that Court correctly found that under the reciprocally restrictive 

1 

provisions of the partnership agreement the decedent received a full and 
adequate consideration in money or money’s worth for the lifetime trans¬ 
fer of a part of her partnership interests. The evidence other than the 
partnership agreement also supports the Tax Court’s finding of full and 
adequate consideration. Alternatively, the Tax Court should be affirmed 
even if there was no consideration, because there was no lifetime trans¬ 
fer of a type sought to be taxed by the statute. 

B. Alternatively, the Tax Court's decisions should be affirmed, 
even if there was no consideration, since the decedent could transfer no 

i 

more than what she owned at her death. No more could be received from 

; 

her than what she owned at her death. Under the provisions of the part- 

1 

nership agreement she at all times owned only a right to the amounts 
shown in her capital accounts and the tax has been paid on the basis of 
these amounts. 

i 

i 

This decedent could not transfer the goodwill of the business, since 

1 

the partnership agreement provided that the value of her partnership 
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interests was her share of the book value of the partnership assets. 

This Court can rely upon the decisions of the United States Court of 
Appeals for the Tenth Circuit and the Tax Court of the United States and 
thus affirm the Tax Court’s decisions in these cases. 

HI. The Proceedings Before The Tax Court Were 
In Proper Form, And The Decisions Should 
Be Affirmed. 

A. The Tax Court did not err in basing its decisions in some of 
these cases on a legal argument stated by taxpayers’ counsel in his open¬ 
ing statement at the Tax Court hearing and presented in their brief to the 
Tax Court. In addition, the Tax Court, in accordance with its rules of 
procedure and in order to do justice, permitted amendment of the taxpay¬ 
ers’ petitions to state this argument. The District never requested a fur¬ 
ther hearing on the question of consideration, and the Tax Court based its 
decision solely on the partnership agreement and other evidence. The tax¬ 
payers exhausted their administrative remedies in those cases, since the 
receipt by them of assessments here constitutes a rejection by the Asses¬ 
sor of the inheritance tax return filed by the decedent’s executors. The 
only remedy available under the statute is an appeal to the Tax Court. 

B. This Court has never and should not now accept the District’s 
often made argument that the Tax Court’s conclusions of law cannot be 
set forth separately in its opinion. The Tax Court committed no reversi¬ 
ble error in presenting its conclusions of law in accordance with its rules 
of procedure, since these rules were promulgated in accordance with the 
Tax Court’s governing statute. 
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ARGUMENT 


I. In The Contemplation Of Death Cases (Case Nos. 
12, 924; 12, 925; and 12, 926). 

A . THE TAX COURT HAD JURISDICTION IN THESE CASES BECAUSE 
THE RESPONDENT-TAXPAYER, FENTON FADELEY. WAS THE 
AGGRIEVED PERSON AND THE PERSON WHO PAID THE TAX. 


Inheritance taxes were assessed against F. Mercer Fadeley and 
Richard W. Fadeley, two o! the respondent-taxpayers here, as a conse¬ 
quence of inter vivos gifts received from their grandmother, Ellen Fade¬ 
ley, the decedent. 

Item I of the decedent’s will provided: j 

”1 direct my Executors hereinafter named to pay all 
of my just debts, funeral expenses without regard to the 
legal limitation in force in the District of Columbia and 
succession taxes out of the corpus of my estate. " (J. A. 

118; Ex. 2). 

I 

Item V of the decedent’s will bequeathed and devised the residue of 
the decedent’s estate to Fenton M. Fadeley (J. A. 118), respondent-tax- 

i 

payer in Case No. 12, 924. The executors of her will paid over the resi¬ 
due to Fenton Fadeley and he in turn paid the inheritance taxes. The resi¬ 
due of the estate was thus reduced by the payment of j the inheritance taxes 

i 

assessed against F. Mercer Fadeley and Richard W.j Fadeley. All three 
persons, respondents here, filed petitions in the Tax Court requesting re¬ 
funds of these taxes. 

D. C. Code Section 47-2403 provides that: 

M Any person aggrieved by any assessment by the 
District against him * * * may * * * appeal from such 
assessment to the board, provided such person shall first 
pay such tax. ” (District’s brief p. 25). 
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The District contends that none of the respondents here are persons de¬ 
scribed in this section. But if this contention were sound, then it is plain 
that where wills provide as this one does, no one would have a remedy at 
law. Such a construction of the statute should be avoided. 

D. C. Code Section 47-1604 (p. 14 of this brief) recognizes these 
facts when it provides that the executor shall pay the tax and charge the 
beneficiaries 1 distributive shares unless the will otherwise directs. 

We believe Congress must have intended Code Section 47-2403 to 
provide for an appeal from an assessment so long as the person who 
brings the suit was in fact aggrieved by the assessment. Such a construc¬ 
tion gives meaning where otherwise an injust result would attain. 

The taxpayer in No. 12,924, Fenton Fadeley, is the person whose 
"individual interests are directly and personally affected * * National 
Bank of Washington, Executor, Estate of May v. District of Columbia , 

_App. D.C. _(1953), 226 F. 2d 759, 761. 

B. THE TAX COURT WAS CORRECT IN FINDING AND HOLDING 
THAT THE DECEDENT'S INTER VIVOS GIFTS WERE NOT MADE 
IN CONTEMPLATION OF DEATH. BOTH THE BASIC FINDINGS 
OF FACT AND THE ULTIMATE FINDING ARE AMPLY SUPPORT¬ 
ED BY THE TESTIMONY AND THE DOCUMENTARY EVIDENCE 
INTRODUCED AT THE TAX COURT HEARING. 

The Tax Court's decision must be affirmed unless, upon examina¬ 
tion of the entire evidence, it is determined that the findings are clearly 
erroneous. D. C. Code Section 47-2704. 2 United States v. U.S. Gypsum, 


2 D.C. Code Section 47-2704 provides in part th aT rhi^.rv»nt. 


* * * shall have the exclusive jurisdiction to review the decisions of 
the Board in the manner and to the same extent as decisions of the United 
States District Court for the District of Columbia in civil actions tried with- 
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333 U.S. 364 (1948); Pace v. United States , 320 U.S. 698 (1944); Weit- 
knecht v. District of Columbia , 90 App. D. C. 291 (1952), 195 F. 2d 570; 
Connecticut Avenue Cafe v. District of Columbia , 79 App. D. C. 207 (1948), 
169 F. 2d 304. 

Ellen Fadeley made $25, 000 gifts to each of her grandsons Febru¬ 
ary 15, 1952; she died fourteen months later aged 84. An inheritance tax 
is imposed if the transfer was made "in contemplation of death", D. C. 
Code Section 47-1601 (a) (District’s brief p. 24). D. C. Code Section 47- 
1601 (h) provides: 

"The transfer of any property or interest therein within 
two years prior to death, shall, unless shown to the con¬ 
trary, be deemed to have been made in contemplation of 
death. " (District’s brief p. 24). 

The presumption is a rebuttable one. The Supreme Court has made 
it clear that the donor’s motive is the determining factor. 

"Death must be ’contemplated’, that is, the motive which 
induces the transfer must be of the sort which leads to 
testamentary disposition. ’’ United States v. Wells, 283 
U.S. 102, 117 (1931). 

" * * * the test, despite varying circumstances, is al¬ 
ways to be found in motive * * *. ’’ United States v. 

Wells , supra at 117. 

This decedent’s motives’ as shown by the uncontroverted evidence 
before the Tax Court, were (J. A. 109-114, 117): 

(1) To help her grandson Richard enter the poultry business. 

(2) To help her grandson Mercer pay off the $15, 000 mortgage 
on his home. 

(3) To help both her grandsons at a time in life when they were 
acquiring families and responsibilities, and manifested an 
ability to handle money. 


i 
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Transfers made for these motives have been held to be made for pur 
poses of life. See The Commercial National Bank, 36 B. T. A. 239 (1937), 
where the transfers were made to aid a son in the sheep business and 
where at 85 the donor made gifts to relieve his son’s financial distress; 
Estate of Peter G. Ten Eyck, 49-2 USTC Paragraph 10, 730 (N. D. N. Y., 
1949), where the donor transferred shares of stock in a farm to his son 
who attended Cornell Agricultural School, the donor having incurred los¬ 
ses in operating the farm; Estate of Charlotte A. Hopper , 22 T. C. 138 
(1954), where the decedent over a three-year period prior to death gave 
over $42,000 towards the construction of a house for her daughter; Es¬ 
tate of Amy DuPuy , 9 T. C. 276, 287 (1947), where gifts were made "to 
provide homes, education, living comforts for her grandchildren so that 
she could see them living in the manner to which they were accustomed 
and in which she desired them to live". 

In 1945, Ellen Fadeley discussed these gifts with her son, Fenton 
M. Fadeley, and an old friend, Chester A. Blinston (J. A. 55, 56, 77, 

78, 108, 109). She was anxious to make these gifts for the same life mo¬ 
tives which caused her to make the gifts in February of 1952, but she 
would not do so unless she could obtain her son’s consent (J. A. 55, 56, 

63, 65, 77, 78). Fenton Fadeley told his mother that his sons were too 
young (ages 16 and 20 in 1945) and inexperienced in money management to 
successfully handle this amount of money (J. A. 56, 57, 109). The dece¬ 
dent’s intentions in 1945 are important. They show that her motives for 
making these gifts did not originate after she executed her will. See Es¬ 
tate of Brigid A. Casey , 25 T. C. _, No. 86 (January 13, 1956) where 

the Court said: 

"For years decedent wished to make transfers of this 
nature solely for life motives and was prevented from 
doing so only by advice of her children, the intended 
donees. ’’ 
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In 1948 the decedent 1 s son persuaded her to make these gifts by 
will (J. A. 56, 57, 111). In 1952, however, Ellen Faieley followed through 
with her original plan (J. A. Ill, 112, 114). 

i 

See Thomas A. Scully , 34 B. T. A. 218 (1936), where gifts were made 
pursuant to a plan (conceived years before) that the donor's children would 
receive the particular property when, in her judgment, they had reached 
an age and possessed an ability to properly manage such property. 

Ellen Fadeley was vitally interested in what went on about her (J. A. 
11, 12, 99, 101, 117). She was particularly interested in her family and 
friends for whom she had numerous card and dinner parties (J. A. 63, 64, 
72, 105, 106). Even when confined to bed, she retained her interest in 
politics, religion and other controversial subjects (J. A. 11, 101). She 

spoke of "getting well", the beauty of the world about her, and the vari- 

I 

ous activities in which she would engage on regaining her health (J. A. 

69, 70, 98; Tr. 138). She was not a morbid or introverted person (J. A. 

11, 13, 64, 101). Her vitality, even in view of her 111 health, militates 
against a determination that she contemplated death Vhen she made these 

I 

gifts. See Estate of Amy DuPuy , supra at 288, where Judge Murdock 
stated: 

"The evidence as a whole fairly preponderates in favor 
of the petitioners' contention that the gifts were not 
made in contemplation of death. Amy had! completely 
recovered from the heart attack in a short time. The 
operation for the removal of a small benign tumor was 
not serious and was never regarded as serious. Amy 
was no longer young in years when she made the gifts, 
but she was still active, healthy, vigorous, and much 
interested in her family, in business, and! in other af¬ 
fairs. She was not worried about her health. Her 
death, in August 1941, resulted from myopardial in¬ 
sufficiency following a fall two weeks earlier due to 
poor eyesight. " 

Also see Thomas A. Scully, supra at 221. 
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It is significant that Ellen Fadeley was a very generous person 
(J. A. 107). A disposition for making gifts suggests the gifts to her 
grandsons were not made in contemplation of death. See United States 
v. Wells, supra , at 119; Estate of Amy DuPuy , supra at 288; Estate of 
Louis Schumacher , 2 TCM 1018 (1943). 

When these gifts were made Ellen H. Fadeley had a net worth well 
in excess of $200,000 and an annual income of from $35,000 to $40,000 
(J.A. 108, 209, 220, 221, 222). Her income and assets were adequate 
to meet her living requirements (J.A. 108). At death her estate was 
valued at $189,376 (J.A. 108). Ellen Fadeley did not endanger her stand¬ 
ard of living when she made these gifts. In United States v. Wells, supra , 
the decedent-donor made transfers of $780,000 retaining until death 
$881,000 and an annual income of $50,000. 

The question before the Tax Court was first and principally one of 
fact. The District introduced no evidence on the question. On the basis 
of the testimony and the other evidence introduced the Tax Court found 
that Ellen Fadeley was motivated by considerations of life in making these 
gifts. The test applicable now is whether this Court on the entire evidence 
is left with the definite and firm conviction that a mistake had been com¬ 
mitted in the Court below and thus that the finding is clearly erroneous. 
United States v. U. S. Gypsum, supra , at 395. The taxpayers submit that 
the Tax Court’s decisions were correct and they should be affirmed. 


* 
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II. In The Cases Concerning the Valuation And 
Transfer of the Decedent’s Partnership In¬ 
terests (Case Nos. 12,978; 12,979; 12,980; 
and 12,981). 

| 

i 

; 

A. THE TAX COURT’S DECISIONS SHOULD BE AFFTRMEI^ BE¬ 
CAUSE THE DECEDENT’S TRANSFER, MADE DURING|hER 
LIFETIME, WAS A TRANSFER FORA FULL CONSIDERATION 
IN MONEY OR MONEY’S WORTH. 

i 

! 

The respondent-taxpayers and the decedent executed a partnership 

i 

agreement under which any partner withdrawing from the partnership 
during his lifetime, and under which any partner’s estate at the partner's 
death, would be entitled to receive only the amounts in dollars shown in 

i 

his capital accounts. Ellen Fadeley’s executors reported in the inheri- 
tance tax return filed by them the amounts shown in tjie decedent’s ac- 

i 

counts at the date of her death as the value of her partnership interests. 

j 

An inheritance tax was paid on the basis of this value! and that tax was 
not in issue before the Tax Court nor is it in issue before this Court. 

The District contended below and contends here that Ellen Fadeley’s part¬ 
ners ’’inherited” something more than these amounts jin her capital ac¬ 
counts. 

The Tax Court properly found under D. C. Code Section 47-1601 
(a) 3 that there was a transfer of a part of the decedent’s partnership in¬ 
terests for a full and adequate consideration in mone^r or money’s worth 

! 

and thus such transfer was not subject to the tax. On the basis of these 


3 The District of Columbia Code imposes a tax in relation to some gifts. The statute states: 

i 

" * * * property • • • transferred by grant, baigainj, 
gift, or sale (except in cases of a bona fide purchase for full cpn- 
sideration in money or money's worth) • • • shall be subject to 
tax * * • ” D.C. Code Section 47-1601(a) (District’s bri^f, 
p. 24). 


| 
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findings 4 the taxpayers submit that the Tax Court’s decisions should be 
affirmed. 

Under the reciprocally restrictive provisions of the partnership 
agreement here the rights of each partner were limited in the event he 
wished to withdraw from the partnership and the rights of his estate were 
limited on his death. No partner could receive on withdrawal more than 
Ihe amount reflected in his capital account and the same was true at death 
for his estate. Thus the withdrawal of a partner would not cause a disso¬ 
lution of the partnerships and no accounting could be required at such 
times. The agreement provided that Ellen Fadeley’s percentage of part¬ 
nership profits (22-2/3%) would remain constant. It is true as the Dis¬ 
trict points out on p. 67 of its brief that at the death of other partners, 
Ellen Fadeley’s percentage of profits would not increase, but it is also 
true that on the admission of a new partner, Ellen Fadeley’s percentage 
of profits would not decrease. The agreement also provided that all of 
the partners’ personal assets would be available to business creditors. 

(J. A. 152-163). 

These provisions of the partnership agreement, when agreed to, 
in and of themselves supplied the full and adequate consideration charac¬ 
terizing this business transaction, and they prevented any transfer Ellen 
Fadeley may have made of her partnership interests from being subject 
to the District of Columbia inheritance tax. See Broderick v. Gore , 224 
F. 2d 892, 897 (C. A. 10 1955); Wilson v. Bowers , 57 F. 2d 682, 683 
(C. A. 2 1932); Estate of Strange , 46B.T.A. 1281 (1942), P-H 1942 


^ The District contends on p. 29 of its brief, that the Tax Court's findings of fact in these cases are 
inadequate. This Court, however, has stated: 

"It is enough that the findings taken together, give us a clear understand¬ 
ing of the basis of the decision." Minnesota Mining & Manufacturing Co . 
v. Coe, 75 App. D.C. 131(1941), 125 F. 2d 198, 199; and see Shellman 
v. Shellman , 68 App. D.C. 197, 198(1938), 95 F. 2d 108. 
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B. T. A. Mem. Dec. Para. 42,247; Restatement of (Contracts, Sec 77 et 

seq . (1932). The United States Court of Appeals in Wilson v. B owers , 

supra at 683 stated: 

— 

I 

’’Reciprocal options granted by the other parties to 
Arthur R. Wilson furnished consideration for his 
promises. ” 

i 

Also cf. Estate of Tompkins , 13 T. C. 1054 (1949); W. Dobrzensky , 

34 B. T. A. 305, 312 (1936). The Court in Dobrzensky spoke of TT the re¬ 
linquishment of certain rights in partnership property” as consideration. 

In addition to the restrictive provisions of the partnership agree¬ 
ment, another feature of the agreement provided financial security for 
Ellen Fadeley. Ellen Fadeley had never been active in what had until 
1948 been a family partnership. Her only son, Fenton Fadeley, had been 
active in the management of the business prior to 1$48. He had moved to 

his farm near Leesburg, Virginia, during 1946 and only came to Wash- 

! 

ington once a week on business (Tr. 73). His time hnd energy were in¬ 
creasingly devoted to farm development and management (J. A. 153). The 
partnerships were managed by Chester Blinston and| Patrick Deck (J. A. 

86; R. 141, 142). | 

! 

By entering into this agreement Ellen Fadeley protected her pri- 
mary source of income, her share of partnership profits. In addition 
to the provision that her profit sharing percentage would remain con¬ 
stant, she was assured that the business had good management. No new 
partners could be added without her approval, such action requiring an 

80% affirmative vote (J. A. 156) and Chester Blinstbn and Patrick Deck 

i 

became managing partners in recognition of their "invaluable services" 

(J. A. 153). | 

The retention of Chester Blinston and Patrick Deck and the conse¬ 
quent assurance to the decedent of a substantial annual income also con¬ 
stituted consideration in money or money’s worth for her lifetime trans¬ 
fer. See Edith M. Bensel , 36 B. T. A. 246 (1937) (Reviewed by the Board). 



In Bensel the decedent was general manager, president, and con¬ 
trolling stockholder of a corporation. In order to retain the services 
of his son, a necessary employee, he created an irrevocable trust to which 
he transferred his stock. The decedent retained his right to vote the stock 
and was income beneficiary under the trust. The employee had the option 
on the death of the decedent to purchase the stock at a fixed figure. Short¬ 
ly thereafter the decedent retired and the employee became president. 

The Commissioner contended the decedent had made a transfer in con¬ 
templation of or intended to take effect in possession or enjoyment at or 
after death. Judge Murdock stated: 

M The agreement gave the son an option to pur¬ 
chase the stock at a certain price immediately after 
the father’s death. Although the actual purchase price 
was much less than the fair market value of the stock 
at the date of the decedent’s death, when the purchase 
was made, an increase in value was a circumstance 
which was within the reasonable contemplation of the 
parties at the time they entered into the agreement. 

The increase in value of the shares was probably due 
in this case to the increased use of radios, in which 
the products of the company were used. The possi¬ 
bility of increase in the value of the shares may have 
induced the son to enter into the contract. The ade¬ 
quacy of the consideration must be measured at the 
time the contract was entered into rather than at the 
time the option was exercised. The consideration in 
this case was full and adequate in money or money’s 
worth. The contract originally entered into finally 
ripened into a bona fide sale for an adequate and full 
consideration in money or money’s worth. It was not 
a substitute for testamentary disposition nor a device 
for avoiding estate tax. Thus the transfer to the trus¬ 
tee was within neither the letter nor the spirit of sec¬ 
tion 302 (d) or (c). This is so either because there was 
a bona fide sale for an adequate and full consideration 
in money or money’s worth or because the circumstan¬ 
ces are wholly without the intendment and purpose of the 
provisions of Section 302, This case is like the Wilson 
and Lomb cases, supra. ” Edith M. Bensel, supra at 
253,12537 
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O’Connor v. District of Columbia , 80 App. D. C. 351 (1946), 153 
F. 2d 225 is the leading District of Columbia case which discusses the 
phrase "full consideration in money or money T s worth" with respect to 
District of Columbia inheritance taxes. In that ca^e, Hyde and Ferber 

owned 40% of a corporation’s stock and O’Connor owned 60%. Hyde 

i 

and Ferber placed their stock and life insurance which they had purchased 

| 

in a trust. At the death of either Hyde or Ferber t^ie insurance proceeds 

• j 

were to be delivered to the decedent’s wife in "payjnent" for his stock 
which would be delivered to the surviving stockholders in proportion to 

i 

i 

their holdings. There was also a provision in the trust limiting the life- 

! 

time sale of this stock, and O’Connor could cancel the entire contract at 
any time. Ferber died; his wife took the insurance proceeds; O’Connor 
and Hyde took his stock. 

I 

This Court affirmed the Board of Tax Appeals’ decision upholding 
an assessment against O’Connor for the value of the stock received by 
him and stated, p. 227 of the Federal Reporter: 

"We have carefully examined the terms of the 
contract, and reviewed them in the light of the facts 
of this transaction as evidenced by the testimony taken 
before the Board. From this review we conclude that 
the petitioner did not give any consideration whatever 
for the benefits he received under the contract. " 

The facts in O’Connor are in sharp contrast with those in our case. 
In our case the reciprocal arrangements bound Ellen Fadeley and her 
copartners, but in the O’Connor case Ferber and Hyde had no rights to 
O’Connor’s stock had he predeceased them. O’Connor’s stock was not 
subject to the lifetime sale limitation and O’Connor could cancel and 
annul the agreement at any time he saw fit. 

All the parties to the partnership agreement in the case at bar 
restricted and limited their interests at the time the agreement was 
executed; at least a majority vote was required to alter the restricting 
and limiting provisions. Thus the differences between this agreement 
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and O'Connor’s agreement are so substantial that the principles of that 
case are clearly not applicable to our facts. 

To summarize, the taxpayers urge that the principles enunciated 
in the District of Columbia Tax Court’s opinion are applicable here, and 
that the Tax Court’s decisions should be affirmed. The execution of 
the partnership agreement constituted a lifetime transfer by the dece¬ 
dent of a part of her partnership interests. Under the reciprocally re¬ 
strictive provisions of the agreement the decedent received a full and 
adequate consideration for her transfer. 

Should this Court feel that the decedent did not receive full con¬ 
sideration for the transfer, then the taxpayers submit, alternatively, 
that the decisions of the Tax Court should be affirmed because there 
was no transfer made or intended to take effect in possession or enjoy¬ 
ment after the death of the decedent and there was no transfer made in 
contemplation of death. See Broderick v. Gore, supra at 896, 897; 
Estate of Lionel Weil , 22 T. C. 1267, 127 5, 1276 (1954), Acq. 1954 Int. 
Rev. Bull. No. 47, at 6. 

B. ALTERNATIVELY, THE TAX COURT’S DECISIONS SHOULD BE 
AFFIRMED, FOR, IF THE TRANSFER OF THE PARTNERSHIPS 
INTERESTS WAS NOT MADE DURING THE DECEDENT’S LIFE¬ 
TIME, BUT AT HER DEATH, IT CONSISTED SOLELY OF A 
TRANSFER OF HER RIGHT TO THE AMOUNTS IN HER CAPI¬ 
TAL ACCOUNTS. 

Section 47-1601 of the D. C. Code (District’s brief, p. 24) com¬ 
mences by stating that taxes shall be imposed in relation to: 

(1) estates of decedents; 

(2) the shares of beneficiaries of such estates; 

(3) certain gifts. 

The introductory passage and the statutory language following clearly 
indicate that Assessor must look to the property in a decedent’s estate, 
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determine to whom that property is transferred and impose a tax on the 
transfer of that property into the hands of the recipient. The statute, 
aside from the provisions concerning lifetime gifts, imposes a tax only 
where the decedent at death possessed the particular property transferred. 

"All * * * property * * * transferred from any per¬ 
son who may die seized or possessed thereof * * * 
shall be subject to a tax * * * " D. C. Code Section 
47-1601 (a). (Districts brief, p. 24). 

See H. R. Rep. No. 1016, 75th Cong., 1st Sess. 4 
(1937), which states: "The inheritance tax is assess- 
ed upon all real property and tangible and Intangible 
personal property or any interest therein having its 
taxable situs within the District of Columbia and trans ¬ 
ferred from any person who may die seized or posses ¬ 
sed thereof ." (emphasis added). 

The statute also provides, D. C. Code Section 47-1602 (District's 
brief, p. 25), that the tax shall be paid on the market value of the prop¬ 
erty; and it is clear by "property" Congress meant property constituting 
a part of the decedent's estate. 

’The tax is computed upon the market value of the 
estate at the time of the death of the decedent. " H. R. 

Rep. No. 1016, supra , at 5. (Emphasis added). 

The market value of Ellen H. Fadeley's partnership interests at the 
time of her death (and at all times prior to her death) was restricted and 
limited by the terms of the partnership agreement executed December 31, 
1947 (J. A. 152-164, 213-219). By the terms of this agreement: 

(1) Ellen H. Fadeley could not sell her interests because the agree¬ 
ment provided that only in limited circumstances could a new partner be 
admitted. 

(2) If Ellen H. Fadeley withdrew from the partnership, she could 
receive no amount other than what she had initially invested, plus her 
accumulated profits and less her withdrawals. 
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(3) At death, Ellen Fadeley’s estate in fact received no more than 
the amounts she had invested, plus her accumulated profits less her with¬ 
drawals to the date of her death. 

Ellen Fadeley died possessing property interests in several part¬ 
nerships. Under the partnership agreement the decedent during her life¬ 
time or the decedent's estate at the decedent T s death was entitled to re¬ 
ceive the amounts shown in her capital accounts at the time of withdrawal. 
Her executors reported the amounts shown in her accounts at the date of 
death as the value of these interests in the District of Columbia inheri¬ 
tance tax return filed by them. The tax was paid on the basis of this value 
and is not the subject of the dispute here. In two recent cases involving 
facts similar to the instant case, the United States Court of Appeals for 
the Tenth Circuit and the Tax Court of the United States held that the value 
of a decedent's interest was limited to the amount required to be paid 
under the provisions of the partnership agreement. Broderick v. Gore , 
224 F. 2d 892 (C.A. 10 1955); Estate of Lionel Weil , 22 T. C. 1267 (1954), 
Acq. 1954 Int. Rev. Bull. No. 47, at 6. 

In Gore , the partnership agreement restricted and limited the right 
of the decedent and the right of his executors to sell his partnership inter¬ 
est. Under this agreement the other partners were required to purchase 
the withdrawing or deceased partners interest at its then book value. The 
probate court approved the executor 1 s sale. The Tenth Circuit stated, p. 
896: 


T, At the time of his death, the book value of the inter¬ 
est of the decedent in the assets and property of the 
partnership was $345, 897. 83. Its fair market value 
may have been more than its book value. But such in¬ 
terest was burdened and encumbered with a certain re¬ 
striction contained in the partnership agreement.... 
And where the interest of an estate in property is bur¬ 
dened or encumbered in that respect by such an effec¬ 
tive contractual provision, the estate tax should be based 


upon the book value rather than a fair market value 
in excess of the book value. " 

In Weil , supra , the decedent was senior partner of a firm in exis¬ 
tence for many years. The partnership agreements had always provided 
the manner and price to be paid by surviving partners for a deceased part¬ 
ners interest. Nineteen months before death the decedent, for valid con¬ 
sideration, agreed to a restriction upon his right to withdraw from the 
partnership. Judge Arundell clearly stated the federal law applicable to 
these facts: 


tT It now seems well established that value of prop¬ 
erty may be limited for estate tax purposes by an en¬ 
forceable agreement which fixes the price to be paid 
therefor, and where the seller if he desires to sell 
during his lifetime can receive only the price fixed 
by the contract and at his death his estate can receive 
only the price theretofore agreed on. Estate of Albert 
L. Salt , 17 T. C. 92; Lomb v. Sugden , 82 F. 2d 166; 

Wilson v. Bowers, 57 F. 2d 682. 

"On the other hand, it has been held where the 
agreement made by the decedent and the prospective 
purchaser of his property fixed the price to be re¬ 
ceived therefor by his estate at the time of his death, 
but carried no restriction on the decedent's right to 
dispose of his property at the best price he could get 
during his lifetime, the property owned by decedent 
at the time of his death would be included as a part 
of his estate at its then fair market value. City Bank 
Farmers Trust Co., Executor , 23 B. T. A. 663; Claire 
Giannini Hoffman , 2 T. C. 1160; Estate of George Mar ¬ 
shall Trammell , 18 T. C. 662. " Estate of LionelWeil , 
supra at 1^74. 

There is a marked affinity between D. C. Code Sec. 47-1601 (a) 
(District's brief p. 21), I.R.C. Sec. 811(c) (1) (1939) (p. 16 of this 
brief), and the Federal Estate Tax Act of 1926, Sec. 302 (c) (p. 15.of 
this brief). Congress intended that transfers of property possessed by 
a decedent at death should be taxed. There is no distinction between these 
provisions, for purposes of these cases. 
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It is true that the Tax Court in its opinion below rejected the ar¬ 
gument just made, citing Knowlton v. Moore, 178 U.S. 41 (1900), and 
stating that in this area the principles and decisions relating to the fed¬ 
eral estate tax cannot be applied to determine the District of Columbia 
inheritance tax. The Tax Court stated: 

”. . . the value of the property transferred to the 
petitioners must be determined not by what the es¬ 
tate could receive under the mutually restrictive 
agreements between the parties, but by what was 
received by the petitioners. " (J. A. 183). 

We submit that in valuing the decedent’s partnership interests 
here the same result will follow whether we look to what the decedent 
possessed at the time of death or whether we look to what was received 
by the beneficiaries. The respondent-taxpayers could hardly receive 
anything from the decedent that the decedent did not possess at the time 
she died. Inheritances taxes as well as estate taxes are taxes upon "the 
power to transmit or the transmission from the dead to the living", 
Knowlton v. Moore , supra at 56. Mr. Justice White in Knowlton v. 
Moore , supra at 78, states with regard to death duties in general, whe¬ 
ther they be estate or inheritaice taxes: 

" * * * they concern the passing of property by 
death, for if there was no property to transmit 
there would be nothing upon which the tax levied 
on the occasion ofdeath could be computed . " 

(emphasis added) 

The District’s only witness admitted that the value of the tangible 
and intangible assets of the partnerships was the total of the amounts 
reflected in the decedent’s capital accounts (J. A. 92). The District’s 
valuation of the decedent’s partnership interests was based on a capi¬ 
talization of prior years’ earnings (J. A. 92, 93). The District claimed 
that the difference between the total valuation thus arrived at and the 
value of the tangible and intangible assets was attributable to goodwill 
(J. A. 92). 
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Under the terms of the partnership agreements the decedent could 
not transfer the goodwill of the business. She could not effect a sale 
and upon death she was entitled to receive only the amounts reflected 
in her capital accounts, i. e., her share of the value of the partnership’s 
tangible and intangible assets. See Estate of Henry A. Maddock, 16 


T.C. 324, 331 (1951), where Judge Arundell states: 

i 

’’Even if we were to agree with respondent’s con¬ 
tention that Maddock and Company possessed good will 
of substantial value, it would by no means follow that 
the decedent could have realized any value for his share 
of such good will by demanding a dissolution and liquida¬ 
tion of the business and a sale of his partnership interest 
prior to his death. As we have previously pointed out, 
whatever good will may have been possessed by Maddock 
and Company could not have survived as an asset separate 
and apart from the going business, and it is clear that 
decedent could not have required the sale of the going 
business simply by demanding a dissolution of the part¬ 
nership. ” 


Thus, the correct value of Ellen Fadeley’s interest was actually her 
share of the book value of the partnership’s assets as reflected in her 
capital accounts. 

We believe this Court could rely upon the decisions of the Court 
of Appeals for the Tenth Circuit and the Tax Court of the United States 
and affirm the Tax Court’s decisions in these cases on the ground that 
the value of Ellen Fadeley’s partnership interests was the amount shown 
in her capital accounts plus interest and profits accrued to the date of 
her death. 


A 
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III. The Proceedings Before The Tax Court 
Were In Proper Form And The Decisions 
Should Be Affirmed. 

A. THE TAX COURT DID NOT COMMIT ERROR WHEN IT BASED 
ITS DECISION ON A LEGAL ARGUMENT PRESENTED BY THE 
TAXPAYERS IN THEIR BRIEF AND WHEN IT PERMITTED THE 
TAXPAYERS TO AMEND THEIR PETITIONS AND EXPRESSLY 
MAKE THIS ARGUMENT. THE DISTRICT’S RIGHTS WERE 
NOT PREJUDICED BY THE AMENDMENTS OR BY ANY OTHER 
PHASE OF THE PROCEEDINGS BEFORE THE TAX COURT. 

The Taxpayers believe that the argument, that the Assessor erred 
because the transfer was for a full and adequate consideration, is a legal 
argument which was proper to make on brief. See Broderick v. Gore , 
supra , where the Court stated, p 897: 

"The agreement * * * was supported by an ade¬ 
quate and full consideration, within the intent and 
meaning of the statute. The affirmative defenses 
pleaded [by the government] did not present genu¬ 
ine issues of material fact. They presented issues 
of law which were not well founded. TT 

Further, we believe that the taxpayers’ original petitions as 
amended (J. A. 135-140) made all averments and stated all facts needed 
to present this legal argument. There are specific averments in the 
petitions regarding the valuation of Ellen Fadeley’s interests. If Ellen 
Fadeley transferred her partnership interest for a full consideration 
then the valuation of her partnership interests was determined by the 
amounts shown in her capital accounts, i. e., taxpayers’ averment of 
valuation is correct if the legal argument of consideration is accepted. 

But assuming for the purpose of this argument that the taxpayers 
should have averred in their petitions that Ellen Fadeley made a transfer 
for a full consideration, the Tax Court acted properly in permitting 
amendment of the petitions. The Rules of Procedure in the Tax Court, 
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Rules 11 and 12, (pp. 17, 18 of this brief) permit thatj court to grant leave 
to amend petitions even after decision, and to order a further and better 
statement of any matter in any pleading. 

i 

j 

The Tax Court pointed out, in its memorandum accompanying the 
order granting permission to amend (J. A. 150, 151), |that counsel for 
the taxpayers had raised the question of consideration in his opening 
statement at the hearing held March 16, 1955 and that the District made 
no objection, that the taxpayers argued this matter on brief and that the 

District did not claim the issue was false or that it hid not been raised 

I 

in the petitions. On the basis of these facts the Tax Court can permit 

i 

the taxpayer to amend his petition. See Alameda Park Co. v. Lucas, 59 
App. D. C. 175 (1930), 37 F. 2d 805, 806; International Banding Machine 

Co. v. Commissioner, 37 F. 2d 660, (C.A. 2 1930).j 

| 

The District has argued (pp. 62, 63 of its brief) that it has been de¬ 
prived of its constitutional rights since it was not granted a hearing on 
the question of consideration. It is clear from the record that the Dis¬ 
trict never requested a further hearing. The Tax Court committed no 
error, since it based its decisions solely on the partnership agreement 
and the other evidence. Cf. Anderson v. Commissioner , 156 F. 2d 
591, 593, 594 (C.A. 2 1946); Commissioner of Internal Revenue v. Hop - 

kinson, 126 F. 2d 406 (C.A. 2 1942). Even if the T£x Court erred, the 
— 

taxpayers believe this Court should not reverse but ipstead remand these 

j 

cases for further hearing on the question of consideration. 

j 

The District has also argued (pp. 64, 65 of its brief) that the ques¬ 
tion of consideration was never raised with the Assessor and that the tax- 
payers failed to exhaust their administrative remedies. The receipt of 
an assessment constitutes a rejection of the inheritance tax return filed 
by Ellen Fadeley’s executors. See The National Bank of Washington v. 

i 

District of Columbia , 85 App. D. C. 187 (1949), 176 F. 2d 62. The only 
remedy is to appeal to the Tax Court, D. C. Code Section 47-2403 (Dis¬ 
trict's brief p. 25). | 
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B. THE TAX COURT’S FINDINGS AND ITS CONCLUSIONS 
OF LAW WERE IN ACCORDANCE WITH LAW AND NO 
REVERSIBLE ERROR WAS COMMITTED. 

D.C. Code Section 47-2403 states that the Tax Court” * * * 
shall make separate findings of fact and conclusions of law * * 

The District contends in effect (p. 49-52 of its brief) that this language 
prescribes the form in which the Tax Court must render its decisions. 
The obvious meaning of this language is that the Tax Court's decision 
should set forth findings of fact and also conclusions of law. There is 
no prohibition against the Tax Court including its conclusions of law as 
a part of its opinion. 

D. C. Code Section 47-2408 authorizes the Tax Court to: 

" * * * adopt and promulgate rules of proce¬ 
dure * * * ”. 

In accordance with this section Tax Court Rule 34 (p. 18 of this brief) 
was promulgated permitting that Court to incorporate its conclusions of 
law in its opinion. 

The District has cited on page 51 of its brief some of those cases 
in which this Court has not accepted this argument. See District of 
Columbia v. Fleming , 95 App. D.C. 4 (1954), 217 F. 2d 18; District of 
Columbia v. George Washington University, 95 App. D.C. 214 (1955), 

221 F. 2d 87. Also see Goodacre v. Panagopalous, 72 App. D.C. 25 
(1940), 110 F. 2d 716; Green Valley Creamery, Inc , v. United States , 

108 F. 2d 342 (C. A. 1 1939). Appellant has cited no cases which support 
its construction of the statutory language of the D. C. Code Section 
47-2403. 
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CONCLUSION 


i 

! 

i 


i 


It is respectfully submitted that in these cases the decisions of 

the District of Columbia Tax Court should be affirmed. 

| 
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On the Question Whether the Tax Court Had 

Jurisdiction in Cases Numbered 12. 924. j 

12,925 and 12,926 ! 

-’- 

Respondents urge upon this Court a construction of the juris- 

I 

i 

dictional requirements of the Tax Court's governing statute completely 
out of harmony with the text of that statute. They ur^e this Court to 

hold that a person who has not been assessed taxes wjho has paid. 

j 

voluntarily, another's tax assessment, and that a peifson who has 

i 

| 

been assessed taxes but who has not paid such taxes assessed against 

him, may appeal to the Tax Court. The statutory language (Sec. 47- 

! 

2403, D. C. Code, 1951) plainly does not permit such a construction 

| 

The statute permits only a "person aggrieved" by an assessment 
’’against him” to appeal, provided such person shall ('first pay such 
tax" Respondents state that they believe Congress "must have intend- 

i 

j 

ed" the applicable provision of law "to provide lor anj appeal" from "an 
assessment", so long as the person "who brings the feuit" was "aggrieved 
by the assessment" (Rasp. Br., p. 22), and that a construction other¬ 
wise would be "unjust". 

i 

There is nothing "unjust" in the statute involved There was 
nothing to prevent the persons, if they felt aggrievedjby the assess- 

i 

j 

ments against them, from paying "such tax" and ther^ appealing to the 

Tax Court, The procedure was solely their choice; and if they chose 

i 

not to comply with plain statutory requirements, thatj is their misfortune 

i 

: 

j 


i 
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and ought not to result in an attempt by them to lead this Court into the 
error of changing the statutory language so as to rescue them from their 
self-made predicament. It is firmly established that this cannot oe done. 
Story v. Snyder, 87 U. S. App. D C 96, i84 F. 2d 4 j 4, cert, denied 
340 U. S. 866; Pflueger v. United States, 73 App D C. 334, 121 F. 

2d 732, cert, denied 314 U S. 617. 

On the Question of Gifts Made In Contemplation 
of D^ath in Cases 12, 924, 12, 925 and 12, §26 

Respondents contend that the question whether the gifts involved 
in these cases were or were not made in contemplation of death is princi¬ 
pally one of fact and, therefore, if this Court decides that the Tax Court 
had jurisdiction the Tax Court’s decision must be affirmed unless this 
Court determines that the findings of fact are clearly erroneous. The 
District agrees that interpretation of the phrase "in contemplation of 
death” contained in tax laws involves questions principally of fact (Dis¬ 
trict’s Brief, p. 34), and also that the Tax Court's findings must be 
accepted unless they are clearly erroneous However, the District 
does not agree that, if this Court holds that the Tax Court had jurisdic¬ 
tion, the Tax Court’s consolidated decision should be affirmed. If the 
Tax Court had complied with plain requirements of law and this Court’s 
deicisons. and had made adequate and proper findings and conclusions 
of law on this question, the District would not have cause to present 


i 

-■* 

j 

any grievances to this Court in relation to this question Failure of the 

i 

Tax Court in these respects seriously affects the District’s revenues 

I 

in these and other cases. We believe that proper disposition of these 
cases requires: 

j 

i 

(1) Reversal of the Tax Court’s consolidated decision with 

! 

i 

directions to dismiss the appeals to it; or, 

I 

(2) If this Court decides that the Tax Court had jurisdiction. 

j 

reversal of the Tax Court’s decision for lack of proper basic findings 
of fact and conclusions of law with directions for further proceedings 
consistent with this Court’s decision. (See the District’s Brief, pp. 

29, 33-53.) 

On the Tax Court’s Decisions in Cases Numbered 
12, 978, 12,979, 12, 980 and 127981 

Although the District’s contentions in respect of these cases 
is believed adequately covered in its brief (pp. 54-69), which includes 
the District’s contentions contained in Argument II of its brief in respect 
of the Tax Court’s erroneous and inadequate findings of fact. etc. (Dis¬ 
trict’s Brief, p. 62), it is deemed necessary to comment upon the 
principal contentions of the respondentsregarding such cases 

Respondents assert (Resp. Brief, p 33) that the "market value" 
of the decedent’s partnership interests at the time of her death was 
restricted and limited by the terms of the partnership agreement. Such 
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is clearly not the case. The partnership agreement, to which respondents 
refer in making such assertion, makes no mention of ’’market value" or 

v' 

how it shall be determined. It merely provides insofar as here pertinent 
(J. A. 215. 216) that at the end of the year in which occured the death of 
E. H. Fadeley (the decedent) the remaining partners "agree to reform the 
three partnerships with profits distributed in the same manner except that 
to each of the living original partners’ percentage will oe added that portion 
of 22-2 3^ o [the decedent’s partnership interests] arrived at by dividing 
it equally among the other living original partners. (If P. A. Deck. C. A. 
Blinston. D. U. Fadeley and F. M. Fadeley are all living at that time, 
to each would be added 5-2 3° o.)" It was by this provision that the 
respondents Deck. Blinston. D. U. Fadeley and F. M. Fadeley inherited 
that portion of the value of the decedent’s partnership interests which was 
in excess of the portion which was required to be paid, under the agree¬ 
ment. to the decedent’s estate. The total market value of the decedent's 
interests in the partnership, at her death was $211, 705. 33 as determined 
by the Assessor and upheld by the Tax Court (J. A. 167, 168, 179: Dis¬ 


trict’s Brief. 18) and was transferred after decedent’s death as follows 


(J. A. 165): 


(1) To the decedent’s estate $ 108, 117.95 

(2) To the respondents Deck. 

Blinston. F. M. Fadeley 

and D. U. Fadeley * 103. 587 68 

Total- $ 21 i, 705 33 



I 

I 

I 


7 

i 

I 

This tax is a duty or excise laid upon the privilege of! taking property 

i 

! 

at death. Fisher v. District of Columbia . 84 U. S. App. D. C 371. 

164 F. 2d 707. The respondents’ argument is that tax should be paid 

i 

i 

only on that portion of the total market value received by the estate of 

j 

the decedent and base their theory upon decisions under Federal estate 

tax law such as Broderick v. Gore (C C A 10, 19b5|). 224 F. 2d 892. 

i 

Est ate of Lionel Weil, 22 T. C. i267, and Wilson v.j Bowers (C.C A. 2, 

| ~ 
i 

1932), 57 F. 2d 682, where in each case the market yalue of the interest 
was burdened with binding agreements to buy or sell|such interest at 

specified prices No such situation exists in these ckses. The decisions 

j 

relied upon by respondents are clearly not applicable It seems clear 
that such decisions would not even be apolicable in these cases under 

i 

Federal estate tax law. Cf. Fernandez v Wiener. ^26 U. S. 340, 354- 

- - ! 

I 

356, 66 S. Ct. 178, 90 L. Ed. 116 The only decisnbn nearly m point 

I 

i 

is that of this Court in O’Connor v District of Columbia. 80 U. S. App. 

I 

D. C. 351, 153 F. 2d 225, cited and discussed m thb District's brief 

| 

It is pertinent to point cut here that the decedent retained complete owner¬ 
ship of her partnership interests until her death, ancjl enjoyed the fruits 

i 

i 

j 

thereof until that time; that decedent’s executors continued in the de¬ 
cedent’s stead as partners of the business, and received the fruits thereof, 

i 

until the end of the year of the decedent’s death (J. A 215): and that the 

i 

partnership agreement is silent as to distribution of assets upon dissolution. 


i 
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so that in the event of dissolution the decedent would have been entitled 
to her full share without diminution by any amount whatsoever The de¬ 
cedent consequently died seized and possessed of the full partnership 
interest and the transfer of such interest to the oeneficiaries was taxable 
on the ’’market value” thereof as appraised by the Assessor under the 
statute involved and upheld by the Tax Court. See McCenev. et al v. 

District of Columbia, _U. S. App. D. C. (No. 12. 755, decided 

March 3, 1956). 

Respondents state that the District never requested a ’’further 
hearing” on the new issue raised by the respondents after trial of these 
cases (Resp. Br.. p. 39) Indeed, there was not even a first hearing 
on the matter. The District has pointed out in its brief (pp 21. 22) 
that, after trial of these cases, the Tax Court called counsel for the 
parties before it and. after considerable discussion, came to the con¬ 
clusion that the issue involving the question whether the decedent had 
made transfers of a portion of her partnership interests to the re¬ 
spondents for full consideration in money or money’s worth had not 
been raised by the pleadings. Thereafter, the respondents filed 
motions to amend their petitions to raise the new issue Although 
the District objected to the proposed amendments, the Tax Court 
granted the motions., allowing the petitions to be so amended. (Dis¬ 


trict Brief, pp. 21 , 22 , 23 ) In granting such motions the Tax Court 


stated (J. A. 150). 


’’The Court believes that substantial justice requires 
that the petitioners be given the opportunity to present 
the question of full consideration, and for that reason the 
Court will grant the motion for leave to amend and direct 
that the amendments attached as exhibits to the motion 
will be received and filed by the Clerk as a pleading m 
these cases Appropriate orders will be entered ” 

Under this posture of the cases, wholly aside from ajiy question whether 


the Tax Court properly permitted the amendments referred to. it. was 


mandatory under Sec. 47-2403. D. C Code, 1951, t 


hat the Tax Court 


’’hear and determine” the new question this raised lrj the appeals pend¬ 


ing before it m the manner prescribed in the statute.; At such a hearing 

i 

it would have been obligatory upon respondents to show by a preponder- 

i 

i 

ance of evidence that, as between them and the decedent, there had been 

i 

”a bona fide purchase for full consideration m monel- or money's worth” 

1 

to bring the transfers here involved within the exempting clause of Sec 

i 

j 

47-1601, D C. Code. 1951; ana. at such a hearing.| the District wula 


have been entitled to rebut such evidenc e by evidence of its own, as 
well as to show that the respondents had not exhausted their adminis¬ 
trative remedies as required by law No hearing of whatsoever nature 
was held by the Tax Court on the new issue it permitted to be raised 
after trial (District Brief, pp. 22. 62, 63), yet the Tax Court determined 
the question (1) by holding that the Assessor’s appraisal of market value. 


d 
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as required by statute, which included the value of the interests trans¬ 
ferred to the respondents herein, had not been overcome and should 
not be disturbed, and (2) by holding erroneous the assessments made 
and authorizing tax refunds to the respondents. Such procedure clearly 
does not comply with the Constitutional requirement of due process of 
law under the Fifth Amendment to the Constitution of the United States. 
Interstate Commerce Commission v. Louisville and Nashville Railroad 
Co.. 227 U S. 88. 33 S. Ct. 185. 57 L Ed. 431; Ohio Bell Telephone 
Co. v. Public Utilities Commission of Ohio. 301 U S. 292. 57 S Ct 


724, 81 L. Ed. 1093; Joint Ant i-Fascist Refugee Committee v McGrath. 
341 U. S. 123. 165-172, 71 S. Ct. 624. 95 L. Ed. 8i7. 

Respectfully submitted. 
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